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THE GENI!I OF THE WIRE—It looks like it might be an amusement park device, but that 
wheel on the cover is an alternating current generator—probably working overtime to 
produce America’s most popular utility, electricity. In the postwar years, power con- 
sumption has risen to a height never before recorded, and the utility companies have 
had a hard time keeping up with the demand, holding as little as one per cent of their 
power in reserve during peak periods. The rural electrification program has raised the 
number of American homes using electricity to ninety-five per cent. Commercial and 
industrial users are swallowing up ever-increasing quantities because of air condition- 
ing, better lighting and greater production. Electronics, electrical appliances, city 
lighting, electric railways—all these devices of our growing economy keep the demand 
for power constantly rising. 
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the Economy 





Cost-of-living data for January have been delayed by 
the Bureau of Labor Statistics because of adjustments 
to be made beginning with that month. Other series 
indicate the long rise continued. 


Average weekly earnings in manufacturing went on up 
in December, reaching a peak of $64.15, the Department 
of Labor reported. Hourly earnings in durable manu- 
facturing rose three cents in the month to $1.62. 


Both agricultural and nonagricultural employment fell 
in January, according to the Department of Commerce. 
Total employment for the month was 61.5 million, 
down a million from December. 


Initial claims for unemployment compensation went 
over the million mark in December—1,051,000 as com- 
pared with the 907,000 reported in November by the 
United States Employment Service. 


Industrial production reached a postwar high in 
January at 219 on a scale with 1935-1939 as 100. This 
was three points above a month ago and an increase of 
almost 20 per cent over January, 1950. 


Manufacturers’ sales rose only fractionally in December 
to 21,200 million from the 21,134 million reported in 
November. Book value of inventories rose nearly one 
billion. 


Wholesale prices, on an index with 1926 equal to 100, 
continued their record-breaking climb to a new high 
of 182 in the week ending February 10. This is a 
30-point rise in the last year. 


Not unnaturally, retail sales took a spurt in December, 
rising about six per cent to 12,120 million dollars from 
November’s 11,390 million. Value of retail inventories 
fell fractionally. 


Cash dividend payments in December totaled 2,141 
millions of dollars, according to the Department of 
Commerce—a whacking rise over the 1,482 millions 
publicly reported in December, 1949. 


Total expenditures for new construction rose in 
January to the value of 2,487 millions of dollars over 
the 2,472 reported in December. Almost 1.4 million 
houses were started in 1950, an all-time record. 


The Department of Commerce reported 159 business 
failures, industrial and commercial, in the week ending 
February 3. In the same week a year ago there were 
199 failures reported. 
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The UE-CIO Controversy 


in the Courts 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


) Oe bse between parent unions and 
their locals, when they reach the courts, 
are more often than not disposed of as if 
they involved no more than the kind of 
issues with which the common law has 
immemorially dealt. The courts usually 
speak in terms of contract law. The rela- 
tionship between parent and local, they say, 
is contractual. The contract is to be pieced 
together from the terms of the affiliation, 
the international union’s constitution and 
that of the local. If these documents define 
the conditions of affiliation, if they set forth 
the terms and circumstances in which local 
unions may secede, or disaffiliate, and if 
they spell out what is to happen to union 
funds and other property, the job of the 
courts is simply to issue orders in accord- 
ance with the mandates so expressed. Where 
the constitutive documents are silent, of 
course, the courts must engage in more 
clearly creative action, but here, too, they 
lean upon traditional legal concepts. Ana- 
lyzing the character of unions and operating 


within traditional legal conceptions of property - 


and contract, they dispose of the issues as 
best they can. 


At times, however, the issues arise out of 
social circumstances so compelling and 
timely that the ability of the common law, 
with all its flexibility, is seriously challenged. 


Judges have proved to be an agile lot, over 
the years, and it takes a brave man to say 
that they have not on the whole handed 
down decisions which informed persons in 
the field would call “sound.” But there are 
times when important considerations of policy 
are so definitely opposed that it is extremely 
difficult to comé¢ to any strong conviction 
as to which resolution would be “sound.” 
The expulsion of the United Electrical 
Workers (UE) from the CIO represents 
such an occasion. 


With the expulsion of the UE and certain 
other internationals from the CIO,’ a num- 
ber of legal issues were raised, and many 
of these have been brought before the 
courts. The CIO’s creation of a counter- 
part to UE—the counterpart being named 
the International Union of Electrical Work- 
ers (IUE)*—complicated the problems. When 
was a disaffiliation by one of UE’s locals 
effective? Who was entitled to the funds 
and other property of the local? Could such 
locals continue to use the numerical desig- 
nation, after disaffiliation (and possibly re- 
affiliation with the IUE), which they had 
used as constituents of UE? What of 
checked-off union dues? If one faction of 
a UE local voted to disaffiliate from UE 
while another voted to remain loyal, which 
was entitled to the checked-off dues? Which 





1The expulsion took place on November 2, 
1949, at the CIO General Convention. 
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was entitled to administer the collective 
agreement, if any? Finally, where did col- 
lective bargaining rights and functions of 
the future rest? 


Most of these problems have been faced 
by the courts many times over the last 
fifty years, in isolated cases; but the cir- 
cumstances in which they arose this time 
were materially different. Ideological and 
international implications known to all put 
the problem in a substantially new light. 
A court which disregarded these implica- 
tions would be more than human, and prob- 
ably less than effective. How could a court 
disregard the fact that national policy and 
public sentiment are enormously anti-Com- 
munist, and that to a large extent the ex- 
pulsion of the UE represented the CIO’s 
participation in this policy and sentiment? 
Furthermore, how could a court ignore the 
fact that in many local unions the national 
sentiment was mirrored by the desire of 
most of the members to break off their 
relationship with UE? Of course the courts 
could have said, as some did, that while 
they could not or would not stand in the 
way of a disaffiliation movement, they still 
would apply the ordinary rules of property 
and contract law, and, if those rules so 
indicated, would not permit the secessionists 
to take with them the funds and other prop- 
erty or contract rights of the local. But 
a second thought might have suggested to 
such courts that to deny secessionists any 
rights to the funds contributed to their local 
might actually amount to an inducement of 
continued membership in UE. 


UE-CIO Cases 


The litigation ensuing from the CIO-UE 
controversy has been notable to date for, 
among other things its variety and com- 
plexity. There have been actions instituted 
by or on behalf of the UE itself, or by or 
on behalf of “loyal” UE local members 
(members who vote to remain affiliated with 
UE). On the other hand, there have been 
suits brought by the secessionists (those 
wishing to disaffiliate) against UE. Finally, 
employers and individual employees have 
brought a number of suits. The suits by 
UE or “loyal” members have been designed 
on the whole to enjoin disaffiliations, to 
prevent transfers of funds or other property 
to new locals formed by secessionists (usu- 
ally, but not always,’ the new local will 
immediately affiliate with the CIO’s IUE), 
or to keep the new locals from using the 





numerical designations originally adopted 


by UE locals. Suits by secessionists have 
ordinarily been designed to eliminate inter- 
ference by UE. Employers have entered 
the fray only to get from the courts clari- 
fying orders as to which union is entitled 
to check off union dues. Individual em- 
ployees have on a few occasions sued to 
compel employers to return to them checked- 
off union dues. 


Leading Cases 


Clark v. Fitzgerald* bids strongly for the 
status of “leading case” in the whole UE- 
CIO controversy. This was a suit in a 
New York court to enjoin a transfer of 
title to the assets of UE Local No. 450. 
Brought on behalf of UE, the complainant 
contended in this suit that disaffiliation by 
members of Local 450 was ineffective be- 
cause more than seven of the local’s mem- 
bers voted against the disaffiliation. In 
support of this position, the complainant 
pointed to the following provision of the 
UE constitution (Article 18, Section QO): 
“Any disbandment, dissolution, secession or 
disaffiliation of any local union shall be 
invalid and null and void if seven (7) or 
more members of such local union shall 
vote against such disbandment. ‘1 


If the disaffiliation was rendered ineffec- 
tive by this constitutional provision, the 
complainant argued, the court should pre- 
vent the secessionists from transferring the 
funds of the local involved. Here the com- 
plainant buttressed its position by pointing 
to another provision of the UE constitution 
(Article 18, Section N), a provision sug- 
gesting that the funds should go, tempo- 
rarily at least, to UE: “If a local disbands, 
the local Secretary and Trustees shall send 
all funds and property belonging to the 
local to the General Secretary-Treasurer 

[who shall] hold this property intact 
for one year. If within that time, an appli- 
cation is made by at least seven... 
former members, a charter will be reissued 
and the funds and the property returned. 
Should no application be made within the 
year, the funds and property shall revert 
to the International Union.” 


These constitutional provisions, it was 
argued, should control the case. In intra- 
union disputes such as this, the complainant 
reminded the court, courts have always 
agreed that the constitution of the parent 
union is a contract which is binding on all 





3 See Kidde &€ Company, Inc. v. UE Local 420, 
18 LABOR CASES { 65,722 (N. J. Super. Ct., 1950). 
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*17 LABOR CASES f 65,454 (S. Ct., Special 
Term, N. Y. County, 1949). 


@® Labor Law Journal 


March, 1951 




















parties. Unless the court was prepared to 
depart from this ancient doctrine—one often 
reafirmed by the New York courts *—the 
decision clearly had to go in favor of UE. 
So the complainant’s argument ran. 


The New York court agreed that contract 
law was controlling in the case, but it held 
that a different result was suggested by a 
thoroughgoing application of contract law.‘ 
The injunction would have to be denied, 
the court held, even though more than 
seven members objected to the disaffiliation, 
and even though the UE constitution was 
applicable. This paradoxical result was 
compelled, the court asserted, by two facts: 
(1) the membership drive on the basis of 
which the local originally affiliated with UE 
was featured by frequent reference to UE’s 
affiliation with the CIO; (2) the local’s 
constitution and other relevant documents 
implicitly recognized that UE’s relationship 
with the CIO was a vital part of the affilia- 
tion between UE and the local. Continuance 
of the UE-CIO affiliation was therefore, the 
court asserted, an indispensable element in 
the contract of affiliation between UE and 
the local. When the UE-CIO affiliation 
broke down, the court concluded, so too did 
the UE-Local 450 “contract”: 


“While not so precisely expressed in the 
contract between UE and the local; -both parties 
must be supposed to have contemplated the 
continuance of the affiliation of the United 
Electrical with the CIO as one of the con- 
ditions of the compact and such contract is 
subject to this implied condition. 


“When performance depends on the con- 
tinued existence of a given thing and such 
continued existence is assumed as a basis 
of the agreement, an implied condition that 
such existence shall continue is to be read 
into the contract, and the destruction of the 
thing puts an end to the contract (Lorillard 
v. Clyde, 142 N. Y. 456); also where the 
performance of a contract depends upon the 
happening of an event over which neither 
party has control, the implied condition will 
be read into the contract that it shall be 
abrogated on the non-happening of such an 
event (Marks Realty Co. v. Hotel Hermitage 
Co., 170 App. Div. 484; Marks Realty Co. v. 
Churchill's, 90 Misc. 370); the event which 
renders the contract incapable of perform- 
ance is the cessation or non-existence of an 
express condition or state of things going 
to the root of the contract. Where an event 
substantially frustrates the objects contem- 


plated by the parties when they enter into the 
contract the foundation of the contract is gone. 


“Whether the provisions of a contract are 
dependent or not depends upon the intention 
of the parties to be collected from the whole 
instrument and the circumstances with ref- 
erence to which it is to be construed. 


“Under the circumstances, in such a situ- 
ation as is here extant, it is my view that 
it must be held that with the expulsion of 
United Electrical from CIO the contract 
between United Electrical and Local 450 
terminated, and that Article 18, Section O, 
of the constitution of United Electrical was 
rendered nugatory and eliminated. To hold, 
in the circumstances, that Article 18, Sec- 
tion O, nonetheless continues operative, and 
that the Local is bound to continue mem- 
bership in the UE, even though the basic 
objective and inducing cause for joining with 
UE, viz., UE’s affiliation with CIO, has 
been rendered impossible of continuance by 
UE’s expulsion, is to give to this provision 
an unreasonable, unwarranted and unjusti- 
fied construction. 

“When the basic objective was destroyed 
by UE’s expulsion from the CIO, continu- 
ance by Local 450 of membership in UE 
was a meaningless and valueless connection, 
and under the particular facts of this case 
Local 450 and its members were relieved of 
any further obligation to continue member- 
ship in UE. 


“With the elimination of Article 18, sec- 
tion O, of the UE constitution no impedi- 
ment remained which prevented Local 450 
affiliating with the CIO or any other organ- 
ization. 

“It is my opinion that the membership of 
Local 450 was, in the peculiar nature of this 
case, authorized under the provisions of 
Article II, section 1, of its constitution to 
thereupon join or associate with any other 
body as would accomplish affiliation with 
CIO, and that the acts of the defendants 
and the members of Local 450 were legal 
and valid. 

“After due consideration and reflection | 
have reached the ultimate conclusion that 
the effectiveness of the UE constitution, and 
particularly the efficacy of Article 18, Sec- 
tion O thereof, upor which plaintiffs so much 
rely, are dependent upon the continued affil- 
iation of UE with the CIO and that with 
UE’s expulsion from the CIO the compact 
between UE and Local 450 was abrogated, 





5 Polin wv. Kaplan, 257 N. Y. 277 (1931); 
Alexion v. Hollingsworth, 289 N. Y. 91 (1942). 

® Decisions in accord with Clark v. Fitzgerald: 
Bozeman v. Fitzmaurice, 18 LABOR CASES 
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1 65,699 (Ohio, Comm. PI., 1950); State ex rel. 
UE v. Enersen, 18 LABOR CASES { 65,697 (Minn. 
S. Ct., 1950); Kidde v. UE Local 420, foot- 
note 3, above. 
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and, hence, the Local and its members were 
released from any restraint or prohibitions 
imposed by Article 18, Section O, and that 
they were at liberty to proceed and act as 
they did, and that no basis exists for grant- 
ing the injunctive relief which the plaintiffs 
seek by this application.” 


Other Decisions 


The persuasiveness of this approach is at- 
tested vividly by a more recent decision, 
one handed down by the Minnesota Supreme 
Court on December 15, 1950." While some 
have argued that the “frustration of con- 
tract” doctrine followed by the New York 
court is not properly applicable in the UE- 
CIO controversy, the Minnesota court has 
gone to even greater lengths than the New 
York and other courts in rationalizing the 
applicability of the doctrine in the present 
context. In a serious, painstaking analysis 
of the precedents on impossibility of per- 
formance, including several British cases, 
the Minnesota court reached the same re- 
sult as that reached by the New York court 
in Clark v. Fitzgerald. Today, therefore, se- 
ceding UE locals gain the added legal au- 
thority implicit in an approval of their 
position by a state court of last resort. 


Still, in the tangle of litigation, a number 
of decisions have gone in favor of UE. 
Some courts have held that seceding locals 
may be enjoined from transferring funds 
or using numerical designations first ap- 
propriated by UE locals, and that employers 
may be enjoined from paying over checked- 
off funds to seceding locals, at least where 
a “loyal” minority of seven or more mem- 
bers exists. Furthermore, some of the courts 
which refused'to issue such orders did so 
only on procedural grounds; the implica- 
tion of these decisions is that the disaffiliation 
did involve a violatiou of contract and that, 
in the absence of procedural defects, the de- 
cisions would have gone in favor of UE. 


Perhaps the most impressive of the deci- 
sions favoring UE has been that of Federal 
District Judge Rifkind in Fitzgerald v. 
Abramson.’ That was a suit by the president 
of UE to enjoin seceding members of Local 
450 (UE) from transferring local funds and 
from using the numerical designation “450” 
upon reaffiliation with CIO’s new IUE. AI- 
though Judge Rifkind’s decision was only 





an “interlocutory” (temporary) one and al- 
though the pressure of subsequent events 
has probably negated it, the fact remains 
that the judge’s disposition was favorable 


to UE. In the first place, Judge Rifkind 
rejected the argument that UE and its pres- 
ident were not entitled to bring such a suit. 
They are “real parties in interest,” he con- 
cluded. In the second place, he held that 
the seceding members had no right to use 
the designation “Local 450.” In the third 
place, the judge enjoined the transfer of the 
funds of Local 450 (UE), holding that such 
transfer, which took place before the expul- 
sion of UE from the CIO on November 2, 
1949, was “at least prifna facie... a fraud 
on the UE, being part of a plan to get the 
assets of Local 450 out of the control of UE 
and ultimately into the hands of the IVE 
Local.” Appointment of a receiver, however, 
as requested by UE, was denied. In regard 
to the “frustration of contract” argument, 
so successfully urged before other courts, 
Judge Rifkind had this to say: 


“The defendants suggest that by reason 
of the expulsion of UE from the CIO there 
has been a frustration of the underlying 
purposes of the contract (the constitution) 
between UE and its members and locals, 
with the result that Local 450 was relieved 
of responsibility to UE. Whether there has 
been frustration presents a sharply contested 
issue of fact which I am unable to resolve 
on affidavits. But that does not dictate that 
it is wise to allow the present series of 
events to take their natural course and 
thereby eviscerate the ultimate decision of 
the court upon the issue of the defendants’ 
liability, which may exist even if frustra- 
tion be proved.” 


Judge Rifkind’s approach has been shared 
or followed by other courts. Thus, a New 
York court (in Erie County), on suit by 
UE, enjoined a transfer of funds and use 
of the designation Local 303 by secession- 
ists where more than seven members of 
original Local 303 dissented from the dis- 
affiliation.” A similar decision has been 


“handed down by one of Judge Rifkind’s col- 


leagues, Federal District Judge Rayfiel.” 
On the other hand, Federal District, Judge 
Brennan has held that neither UE nor its 
president has status in the federal district 
courts to restrain a seceding group of mem- 





™Local 1140, UE v. UE, 19 LABOR CASES 
1 66,098 (Minn. S. Ct., 1950). 

818 LABOR CASES { 65,665, (DC N. Y., 1950); 
see also Nadworny v. Emery, 18 LABOR CASES 
f 65,686 (Mass. Super. Ct., 1950). 
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(Continued on page 238) 

°UE v. Kwiecien, 17 LABOR CASES { 65,462 
(1949). 

1%” Fitzgerald v. Dillon, 18 LABOR CASES 


1 65,866 (DC N. Y., 1950); see also Seslar v. 
Union Local 901, Inc., 17 LABOR CASES { 65,415 
(DC Ind., 1949). 
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Basis for Bargaining? 


By ROBERT E. SIBSON 





THE INDEX, BASIS OF 


“ESCALATOR CLAUSES” 


IN MANY 


UNION CONTRACTS, IS BEING REVISED FOR 1951. WHAT ARE 
THE SOCIAL AND ECONOMIC CONSEQUENCES OF ITS USE? 





URING PERIODS of rising prices, 
management’s representatives at the 
bargaining tables have always been con- 
fronted by the demand that wages must 
be kept in step with prices. The current 
period of rising prices, growing out of the 
conflict in Korea and the subsequent stepped- 
up rearmament program, is no exception. 
In fact, several elements have been injected 
into the current situation which actually 
add to the complexities of bargaining over 
changes and trends in the cost of living. 
One of these factors is the recent announce- 
ment by the Bureau of Labor Statistics 
that beginning with the January, 1951 in- 
dex, released near the end of February, the 
Consumers’ Price Index will be adjusted 
to incorporate some long-needed revisions 
and adjustments. Another factor which 
will be injected into the cost-of-living 
problem will be the “hidden increases” which 
were so widely debated during the last 
national emergency and which will surely 
be heard from again in the near future. 
Finally, wage adjustments based upon 
changes in the cost of living have been 
widely publicized and greatly complicated 
by the many recently negotiated contracts 
which incorporate cost-of-living escalator 
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‘was found in the General 


for such agreements 
Motors-United 
Automobile Workers agreement of May 29, 
1950, and impetus was provided by the rise 
in the Consumers’ Price Index from March, 
1950. The invasion of South Korea in 
June, 1950, and events since that date have 
made most union leaders feel that the 
economy is in for a rather prolonged period 
of price rises and has, therefore, led many 
of them to favor the marriage of wage 
rates to the Consumers’ Price Index. All 
of these factors will have unusual attention 
focused upon them because of the fact 
that any stabilization policy will, in all 
likelihood, relate wages in one way or an- 
other to the Consumers’ Price Index. In 
view of these emerging difficulties, a re- 
examination of the nature of the Con- 
sumers’ Price Index is appropriate at this time. 


clauses. Precedent 


Computation 
of Consumers’ Price Index 
The first step in the computation of the 


index consisted of obtaining, by actual 
survey and interviews, the expenditures 
made by a representative sample of families 
living under more or less similar circum- 
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stances. This the bureau did by surveying 
some 14,500 wage earners’ family units 
which had an income of about thirty dollars 
per week. The survey was conducted by 
the bureau from 1934 through 1936, Es- 
sentially this first step involved the com- 
putation of an Expenditure Budget for the 
group surveyed. It represents nothing more 
than an estimate, based upon a supposedly 
representative sample, of the average amount 
actually spent by a medium-income wage 
earner’s family in the cities surveyed. The 
items included in the budget were then 
weighted by the bureau according to their 
telative importance to the families surveyed 
as manifested by their actual expenditures 
for the items. 


The commodities obtained by the budget 
study were then priced. The base prices 
used were the average price of each of the 
items in each of the cities studied during 
the five years 1935-1939, which was a five- 
year period of relatively stable prices. The 
index for each city was then obtained by 
weighting the prices by the expenditure 
weights previously referred to. The indexes 


were then carried forward by merely pe- 


riodically pricing the commodities included 
in the index according to the standards 
originally used and combining the prices 
by the same, or essentially the same, weight- 
ing which was originally used. 


In essence, then, the Consumers’ Price 


Index measures the average changes in 
retail prices of a selected group of com- 
modities, supposedly those commodities pur- 
chased by a medium-income wage earner’s 
family. It indicates how much more it 
costs in 1950 than in 1935-1939 to buy the 
commodities which were typically purchased 
in 1934-1936, assuming that the same family 
spending unit, having the same income, 
bought the same commodities and lived 
in the same location. This, in fact, is all 
that the Bureau of Labor Statistics claims 
that the index does measure, as is indicated 
by the official title of the index—“Changes in 
the Cost of Goods and Services Purchased 


by Wage Earners and Lower-Salaried Cleri- ° 


cal Workers in 1934-1936.” The index defi- 
nitely does not measure changes in actual 
cost of living of the family unit. Recogni- 
tion of this fact led the Bureau of Labor 
Statistics in 1944, after considerable pres- 
sure from union representatives, to stop 
referring to the index as the “Cost of Liv- 
ing Index” and instead refer to it as the 
Consumers’ Price Index. Despite wide- 
spread recognition of the fact that the 
index does not measure changes in the 
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cost of living, its practical use, the very 
purpose of its existence, is to provide a 
measure of chatiges in the cost of living. 
How well the index performs this practical 
function is the test of its usefulness in 
wage negotiations and arbitration. Con- 
versely, the extent to which it does not 
measure changes in the cost of living are, 


. practically speaking, infirmities or deficiencies 


of the index. 


As unusual attention is being, and will 
continue to be, focused upon the cost-of- 
living “criterion,” a thorough understanding 
of these deficiencies of the index in measur- 
ing the cost of living is especially important 
to the negotiator. The deficiencies may be 
grouped into three general types: (1) Jn- 
herent Deficiencies—errors inherent in the 
index due to the fact that it measures the 
change in the price of a fixed group or 
“basket” of commodities; (2) “Hidden In- 
creases’; and (3) “Hidden Decreases.” 


Inherent Deficiencies 


The changes inherent in the index are 
largely due to changes in products, changes 
in income and changes in population. The 
errors due to changes in products, in turn, 
include improvements or variations in exist- 
ing products and also the introduction of 
new products. Many of the changes in 
products create no problem, for the bureau 
automatically adjusts for them in its pric- 
ing procedure. For instance, the introduc- 
tion of low shoes for high shoes, the purchase 
of pajamas for nightshirts, etc., created 
no problem. For the products performed 
essentially the same purpose, were of about 
equal use to the consumer and thus com- 
manded about the same price. It is when 
the substitution is such that the consumer 
receives much greater value from the new 
commodity or where the product performs 
an additional service for the consumer that 
problems are created. A good illustration 
would be the substitution of electric re- 
frigeration for iceboxes which occurred 
during the 1930’s and even during the post- 
war period. This substitution had several 
effects on the cost of living. The cost of 
a refrigeration unit increased considerably 
for those making the substitution. The 
consumer was, of course, receiving more 
value from the new product. Strictly speak- 
ing, then, the cost of refrigeration was 
increasing only because the consumers 
chose to purchase a new product which 
gave them greater utility in the form of 
longer storage of food, more convenience, etc. 


March, 1951 @ Labor Law Journal 











Let us assume for purposes of illustra- 
tion that consumers bought twice as many 
electric refrigerators as iceboxes in 1950 
while during the 1934-1936 period an equal 
number of each were purchased. As the 
price of electric refrigerators is typically 
greater than the price of iceboxes, the cost 
of refrigeration would be greater today 
because consumers are buying a propor- 
tionately greater quantity of the more ex- 
pensive unit. In the index, however, re- 
frigerators and iceboxes would receive equal 
weight and would therefore reflect very 
little change in cost. Changes in the index 
would stem from changes in unit prices of 
iceboxes and refrigerators resulting primarily 
from changes in scale of production while 
changes in cost would result primarily from 
the fact that consumers were purchasing 
more of the better product. The substitu- 
tion might also slightly affect the price, 
and then the index for electric current, 
gas and ice, because of the changes in the 
amount of each consumed, and thus the scale 
of output. It would certainly, however, affect 
the cost of each to the consumer because 
electricity or gas was being used imstead of ice. 


The complexities of the effects of such 
substitutions on the cost of living and the 
index can well be envisioned. Equally com- 
plex can be the process of determining the 
causes of a change in the cost of living. 
As an example let us consider some of 
the possible causes for a change in the cost 
of local transportation in a given city. A 
rise in the cost of local transportation 
could result from any one of the following 
causes or a combination of them: 


(1) An increase in the fare structure of 
the local transit company—the unit price 
of transit rides increases. 


(2) An increase in the riding habit of 
the population. 


(3) Assuming that fares for bus rides 
are more expensive than for trolley rides, 
a substitution of buses for trolleys. 


(4) Automobile owners taking a larger 
proportion of their local rides by automo- 
bile (at eight cents per mile than by transit 
at two or three cents per mile). 
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(5) Automobile owners taking the same 
proportion of their local rides by transit 
but there being more owners of automobiles. 


(6) Suburbanization of the city’s popula- 
tion, assuming that the local transit com- 
pany charges some sort of zone fare or 
charges for transfers or makes some other 
differentiation between short- and long- 
haul rides. 


Only the first illustration of increases in 
cost of local transportation would be re- 
flected in the month-to-month publication 
of the index. All of the items will be 
automatically adjusted to 1950 standards 
when the contemplated adjustments in the 
index are completed. 


Introduction of New Products 


The introduction of new products is the 
other major inherent deficiency of the in- 
dex. Remember that the index has been, 
and until completely revised, still is based 
upon the pricing of a fixed “basket” of 
commodities typically purchased in the years 
1934-1936 by a medium-income wage earner’s 
family. Many new products have, of course, 
entered the various markets since the middle 
of the 1930’s. In some instances, a prod- 
uct was unknown when the original ex- 
penditure study was made and, therefore, 
its price or changes in its price is not 
reflected directly in the index. The intro- 
duction of television after the war is proba- 
bly the best-known example of this situa- 
tion. More and more “medium income” 
wage earner’s families are purchasing tele- 
vision sets. Yet this item is not directly 
reflected in the index. Such omissions are 
of some relevance for, in a dynamic society 
such as ours, the list of such distinctly 
new products introduced in a _ fourteen- 
year period is significant. 


Television is a distinctly new product. 
But there are many other products in- 
cluded in the 1934-1936 commodity “basket” 
which have changed so materially since 
1936 that they may, in fact, be regarded 
as new products. An excellent illustration 
would be the automobile. The price of the 
car included in the budget would have 
naturally increased considerably since the 
index commodities were first priced. The 
car itself is not a new product and, there- 
fore, at first glance, it might appear that 
its increase in price is a proper measure of 
the increased cost to the family unit se- 
lected. But the automobile of today is 
such a vastly improved product and so 
many components of the car, such as the 
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automatic gearshift, are entirely new prod- 
ucts, that the increase in price does not 
furnish us with a real measure of the 
increase in costs. The increase in price 
of a Ford sedan, for example, reflects in 
part the fact that the Ford is of more 
value to its owner. He is, in effect, buying 
a better car, just as surely as if in 1951 
he substituted a Lincoln for his 1950 Ford. 


A special case of the new-product prob- 
lem can be seen in the much-publicized 
rent bias. The rent indexes have measured 
the changes in rents of houses and apart- 
ments after they were in the rental market, 
but did not reflect the higher rents charged 
for new dwellings when they were first 
rented. True, the index would measure 
changes in rent of newly constructed as 
well as of old houses and apartments, but 
would not reflect the fact that newly con- 
structed houses and apartments would imi- 
tially cost more than comparable old houses 
and apartments. Early in 1950 the bureau 
conducted extensive field surveys of rent 
which make it possible for the bureau to 
make rather precise estimates of the amount 
of this accumulated “downward bias.” The 
correction accumulated from 1940 to Jan- 
uary, 1950, is 5.7 per cent of the rent index. 
Applying this to the October index would 
raise the rent index by 7.1 points and the 
all-items index by 1.3 points. This 1.3 
point correction was incorporated in the 
revised index for January, 1951. 


Changes in Spending Patterns 


It will be remembered that the index 
measures the changes in price of commod- 
ities purchased by a wage earner’s family 
which had an income of about thirty 
dollars per week during the 1935-1939 pe- 
riod. In terms of 1951 dollars, then, the 
index is based upon expenditures of a family 
with about fifty dollars weekly income. 
Actually, average weekly earnings are in 
excess of sixty dollars today. This increase 
in income of the measured group further 
reduces the usefulness of the index in 
measuring the changes in the cost of living, 
for it is a well-known and accepted fact 
that increases in income not only result 
in more family-unit spending but also 
cause a change in the pattern of expendi- 
tures. Let us take as an example the 
demand for transportation service from the 
automobile and from local railway and bus 
lines. In most situations, people would pre- 
fer to drive a car rather than ride a bus. 
In the parlance of the economist, transit 
is an “inferior good” to the automobile. 
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_ an increase in the cost of living. 


That is, disregarding cost, people’s prefer- 
ences cause them, in most situations, to 
prefer to ride by automobile rather than 
by bus or trolley. The deterrent to mak- 
ing this choice is, usually, that it is more 
expensive to ride by automobile. But— 
and this is the point—as people’s incomes 
increase, they are more able to take an 
increasingly proportionate number of rides 
by auto; they are better able to overcome 
the deterrent. This takes the form of 
automobile owners’ being able to take more 
of their intracity trips by car, and also, 
more persons’ being able to afford the 
luxury of automobile ownership. The in- 
crease in income will, therefore, cause a 
shift in the pattern of expenditure from 
transit to automobile. This effect of chang- 
ing levels of income upon the pattern of 
expenditures is, in fact, very significant. 
While we have only pointed to one example 
of its operation to increase the cost of 
living, many more could be imagined by 
the reader. A few others would be the 
relationship between butter and oleomar- 
garine, steaks and hamburger, home per- 
manents and beauty parlor treatments, etc. 
We may draw the interesting conclusion 
from this that not only do increases in 
prices form the basis of increases in money 
wages but that increases in real wages effect 
The 
revised index will correct this error due to 
the effect of the increased level of earnings 
since 1936 to 1950 income levels. Increases 
in income after 1950 will, of course, in- 
troduce a new error. 


Population Changes— 
Final Deficiency 


The final inherent deficiency of the index 
is due to population changes. From the 
earlier description of the index, we can see 
that the month-to-month index is essen- 
tially a matter of combining component 
price changes. The various prices of differ- 
ent types of fruit are combined into the 
fruit indexes; the various types of foods, 
including fruit, are combined into the food 
index; the food, rent, fuel and other indexes 
are combined to form the City’s Consumer 
Price Index and, finally, the varfous city 
indexes are combined to form the all-items 
index for the United States as a whole. 
These city indexes are combined primarily 
on the basis of the populations of the 
various cities. The populations of these 
cities are constantly changing and unless 
the weights between cities are changed ac- 
cordingly, an inaccuracy will creep into the 
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all-cities index. As the cities of most 
rapid growth are generally the cities of most 
rapidly increasing prices, the composite index 
is slightly biased downward by this factor. 


All of these inherent deficiencies will be 
completely adjusted with the February in- 
dex, for the revised index is supposedly 
based upon an estimate of budget expendi- 
tures by a medium-income wage earner’s 
family in 1950. A review of the inherent 
deficiencies will show that all of them stem 
from the fact that the index was formerly 
based upon commodities purchased in 1934- 
1936 and that since those years changes 
had occurred. These changes included new 
and improved products, increases in average 
family income and population shifts. The 
new expenditure budget will not, of course, 
have any of these deficiencies because it 
will be based upon expenditure, income 
and population data in 1950. 


The effect of the incorporation of these 
changes on the index is difficult to deter- 
mine. There are forces operating both to 
lower and raise the revised index. On 
balance, however, the consensus seems to 
be that the net effect will be to cause the 
new index to be higher than the present 
one—as much as five points higher.- The 
two indexes will not, of course, form a 
continuous series. To overcome this diff- 
culty, the bureau intends to carry the old 
index forward for the balance of 1951 and 
to calculate the value of the new index 
from January, 1950, 


Hidden Increases 


Quite apart from the inherent deficiencies, 
there are other ways in which the index 
fails to measure adequately the trend in the 
cost of living. Principal among these are 
the “hidden increases” about which so much 
was heard during the last war, and equally 
significant “hidden decreases” about which 
very little is ever heard. The hidden in- 
creases were widely discussed during the 
last national emergency and as we are now 
entering a period of rearmament, we can 
expect to hear a great deal about these 
inadequacies of the index again in the im- 
mediate future. 


Black market operations were one of the 
hidden increases. These were not only the 
result of clearly illegal selling of scarce 
goods at premium prices. Many borderline 
or “gray market” cases existed. Thus, the 
butcher would sometimes short-weight his 
customers, frequently with their consent, 
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or the refrigerator salesman would sell a 
late model at standard prices, but would 
take something of value “under the counter” 
in consideration for special effort in ob- 
taining the scarce goods. Akin to this was 
the fact that there was a_ considerable 
amount of under-reporting by retail estab- 
lishments of prices actually charged. 


A second class of hidden increases re- 
sulted from product manipulation by mer- 
chants. In some instances this took the 
form of the elimination of lower-priced 
lines. Generally speaking, the lower-priced 
lines are the goods with the smallest profit 
margins. When managers were faced with 
increased costs and virtually unlimited 
demand, a very simple expedient was to elimi- 
nate the lower-priced line, forcing con- 
sumers to buy the same quantity, or nearly 
the same quantity, of the higher-priced 
line which, incidentally, had the widest 
profit margin. An even simpler expedient 
for the merchant was to eliminate bargain 
sales. The purpose of such sales is pri- 
marily to stimulate the sales of slow-movy- 
ing articles. During the war, when just 
about all commodities were scarce, there 
was no need for such sales and as a result 
the merchant had everything to gain and noth- 
ing to lose by eliminating such special sales. 

By far the most significant of the hidden 
increases was the deterioration in the qual- 
ity of goods and services experienced dur- 
ing the period. This deterioration was 
especially prevalent in the apparel and house 
furnishings items in the index. Partly due 
to the allocation of scarce materials for 
war consumption and partly because pro- 
ducers’ margins ‘were being squeezed be- 
tween rigid price controls and not so rigid 
wage controls, producers substituted in- 
ferior (and usually cheaper) materials for 
standard materials and also eliminated many 


of the “frills” from the products. Con- 
sumers’ services also deteriorated during 
the war in the form of less comfortable 


transportation, curtailment of luxury services, 
fewer deliveries, longer waiting periods, etc. 


It was estimated that the combined effect 
of these hidden increases, if they had been 
reflected in the price indexes, would have 
been to raise the Consumers’ Price Index 
by three to four per cent by the end of 
1943. By 1945, the accumulated under- 
statement was estimated at five percentage 
points. After the war, these increases 
gradually disappeared so that by the end 
of 1946, the “hidden increases” were no 
longer a consideration. 
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Hidden Decreases 


There are, as has been already mentioned, 
equally relevant hidden price decreases which 
the parties in collective bargaining should 
be well versed in during the coming months. 
There are many ways in which hidden 
price decreases during a period of rising 
prices cause the index actually to overstate 
the increase in the cost of living for wage 
earners. Generally speaking, they result 
from changes in consumer buymg habits 
and a change in the pattern of expendi- 
tures on the part of consumers. 


One of these hidden decreases may be 
termed as decreases resulting from selective 
consumer buying. It goes without saying 
that consumers will tend to buy more of 
those commodities and products whose 
prices increase the least (or do -not in- 
crease at all). Therefore, a ten per cent 
increase in the food index does not mean 
that consumers are paying ten per cent 
more for the food that they buy in their 
weekly store order. If they act rationally 
they will certainly tend to buy more of 
the foods which increased less than ten 
per cent (or even decreased) and less 
of the foods which increased ten per cent 
or more. The extent to which consumers 
will engage in this substitution depends 





upon the degree to which the various 
commodities are good substitutes for each 


other. As an illustration, assume that 
Brand A peas and Brand B peas are of 
about the same quality and are equally 
obtainable. These two are obviously good 
substituted fay each other; that is, there 
is a large degree of indifference on the part 
of consumers which of these two products 
they buy. Under such conditions, a rise 
in the price of Brand B will obviously 
result in a large increase in the relative 
consumption of Brand A, assuming, of 
course, that the price of Brand A remains 
constant. Carrying this one step further, 
both peas and corn are generally popular 
vegetables. They are, therefore, good sub- 
stitutes for each other. Meat and vegeta- 
bles or fruit and vegetables are only fair 
substitutes for each other while radios and 
peas have a very small substitutional rela- 
tionship. But radios and refrigerators are 
substitutes as are radios and apparel, for 
universally, our desires far exceed our ca- 
pacity to buy. Thus we want a new suit 
of clothes and a radio but only have the 
funds to buy one or the other. A price 
rise in radios may, therefore, very likely 
result in many potential radio customers 
wearing a new suit of clothes. Therefore, 
the process of consumer substitution, or 
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selective consumer buying, goes on not only 
within major commodity groups (e. g., food) 
but also within minor commodity groups 
(e. g., vegetables or even peas) and even 
between totally unrelated commodity groups 
(e. g., apparel and house furnishings). 


An ancillary form of selective consumer 
buying is found in delayed consumer buy- 
ing. This phenomenon of consumer buy- 
ing habits is particularly relevant in the 
case of semidurable and durable goods. 
In the case of the durable goods such as 
automobiles, radios, television sets, etc., it 
is obviously a simple matter for the con- 
sumer to delay purchases for a month, a 
year, a number of years or even longer. 
During a period of national emergency when 
the security of his family as well as his 
own existence is at stake, it is not at all 
“un-American” to expect the consumer, be 
he wage earner or any other type of earner, 
to make such a “sacrifice.” Actually, in 
many instances, delayed consumer buying 
would not involve any “sacrifice” at all 
but would result in consumers obtaining 
greater value out of the goods they pur- 
chase, for Americaris are notoriously in- 
clined to discard commodities before their 
full useful life has expired. Even in the 
case of semidurable goods such as clothing, 
it is possible to delay purchases, though 
the interval of such possible delay is natu- 
rally shorter. Now as the prices of these 
durable and semidurabie goods increase, 
consumers are certainly inclined to delay 
such purchases and so long as the main- 
tenance cost is less than the purchase price 
(averaged over the life of the article) the 
cost of living for the consumer declines. 


When discussing hidden price increases, 
we saw that one of the hidden increases 
was in product manipulation by producers 
and merchants, elimination of lower-priced 
lines and fewer bargain sales. The counter- 
parts to these hidden price increases are 
(1) a shift in consumer demand to lower- 
priced lines and (2) more aggressive con- 
sumer buying. In other words, while there 
might be fewer bargain sales, consumers 
are more likely to take advantage of these 
sales when the prices of the items are in- 
creasing. Many retailers are quick to take 
advantage of this situation, especially when 
commodities are plentiful, which they are 
at the present time. These retailers are 
willing to take a lower margin of profits 
to obtain greater aggregate profits result- 
ing from greater volume of sales. Con- 
sumers, when faced with rising prices, not 
oniy shop more aggressively in the stores 
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which they customarily frequent but are 
prone to search out other outlets at which 
they can obtain a better bargain. They 
are also prone to shift to lower-priced lines 
when prices are on the increase. Thus 
when the movie theaters generally raise their 
prices, people are more likely to frequent 
the neighborhood theater more often and 
the theaters downtown less frequently; 
when television prices increase, they are 
more likely to buy, on the whole, smaller 
and less expensive sets (but they can, of 
course, still see Milton Berle); if the auto 
industry effectuates a price increase, the 
result is a tendency on the part of auto 
owners to “buy downward’’—last year’s 
Mercury owner buys a Ford or last year’s 
Ford Custom owner buys a Ford Deluxe 
(the standard model) or last year’s Ford 
V-8 might be replaced by a six-cylindered 
Ford. Many other examples could be given 
but the few listed should suffice to illus- 
trate the way in which a tendency on the 
part of consumers to buy lower-priced 
lines causes the Consumers’ Price Index to 
overstate the actual cost of living for 
consumers during a period of rising prices. 


There is one other hidden decrease which 
is worthy of special note. This hidden de- 
crease results from the fact that generally 
speaking, the new and used markets for a 
durable commodity are loosely related. Thus, 
as the price of new automobiles rises, the 
price of used automobiles tends to rise 
also. If both new and used cars are availa- 
ble but in equally short supply, the price 
markets tend to rise proportionately. The 
result is that while it may cost more to 
buy a 195l-model automobile, the sale or 
trade-in value of the purchaser’s old car 
will tend to be greater also. 


Further reflection about these hidden in- 
creases and hidden decreases will reveal a 
very interesting and, at the present time, 
pertinent tendency. During the early stages 
of a period of rising prices, the hidden 
decreases would have far more relevancy 
than the hidden increases, especially if the 
commodities are in ample supply. We are 
now, of course, and will continue to be in 
the immediate future, in the early stages 
of a period of rising prices, and despite 
some shortages in producers’ materials, there 
is an ample supply. After prices have been 
rising for a considerable period of time, 
or when materials are in critically short 
supply, the hidden increases are far more 
important than the hidden decreases. It 
is also worth noting that the revision of 
the Consumers’ Price Index planned by 
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the Bureau of Labor Statistics will make 
no adjustment or correction for either the 
hidden increases or the hidden decreases. 


Cost of Living at What Standard? 


An astute unionist would be quick to. 


point out the fact that the “hidden de- 
creases” in the cost of living represent the 
decreased cost of maintaining a deteriorated 
standard of living. This assertion would, 
in part, be true. It would not, however, 
detract from the significance of these hid- 
den decreases because all of the hidden 
increases represent the cost of maintaining 
the same standard of living while an evalua- 
tion of the inherent deficiencies will indi- 
cate that the revised index will, in part, 
measure the increased cost of bettering the 
standard of living. The whole question of 
the relationship of changes in the cost of 
living and changes in the standard of living 
merely points up the fact, too easily over- 
looked, that the cost-of-living criterion is 
an ethical standard, dedicated to the prop- 
osition that the real wages of the Ameri- 
can family should not decline. But the 
fundamental truth of all wage bargaining 
is that the real wages of our people depend 
upon the amount of goods and services 
produced by our people. If the aggregate 
amount of commodities per capita increases, 
the real wages of our people increase 
regardless of changes in the “value” of the 
dollar. No statistical manipulation can 
alter this one basic fact. Today, as in the 
last great war, the American people— 
workers, managers and investors—faced 
with the threat of aggression from abroad, 
have chosen to divert a large part of the 
national product to the production of war 
material for the purpose of collective na- 
tional security. By this decision, they have, 
of necessity, decided that there shall be 
fewer consumer goods and services per 
capita—they have chosen to lower their 
standard of living for the purpose of na- 
tional security. The only alternative is 
greater national production resulting from 
more work hours per worker or greatly 
expanded productivity. The latter, in the 
short run, is not possible, while the former 
proposal has received a cool reception and, 
in any event, would represent in itself a 
reduced standard of living, for the total 
commodities per work hour would be re- 
duced. In view of all this, is it not falla- 
cious to speak of the necessity of wages 
matching the changes in the cost of living? 
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Effect on Measurements 
of Cost-of-Living Trend 


As has already been noted, the inherent 
deficiencies leave no doubt that the revised 
index will reflect the increased cost of 
bettering the standard of living. It must 
be remembered, however, that it is an 
accumulated increase. That is, it reflects 
all of the new and improved products plus 
the effect of increased incomes since the 
last expenditure analysis in 1934-1936. It 
would, therefore, be completely inaccurate 
to measure the change in the level of 
the Consumers’ Price Index from 1946 
as measured by the old index to January, 
1951, as measured by the new index and 
represent the resultant change as_ the 
change in the cost of living in that per- 
iod. The Bureau of Labor Statistics has 
announced, as previously noted, that it is 
their intention to carry the new index 
back to January, 1950, and to continue to 
report the old index throughout 1951. This 
means that after December, 1951, it will 
not be possible to measure with complete 
accuracy changes in the cost of living from 
before January, 1950. 


The question then arises: What is to be 
done in the case of an escalator clause 
with a base before January, 1950? Theo- 
retically, the answer to this question de- 
pends upon the exact period upon which 
the escalator provision is based. As the 
adjustment in the index is an accumulated 
adjustment, escalator provisions with their 
base near 1936 should’ incorporate the ad- 
justment and provide a compensating in- 
crease in wages. This is not to say that 
the adjustment in wages should match the 
adjustment in the index. For it must 
always be borne in mind that some of 
the adjustment in the index reflects the in- 
creased cost of a higher standard of living. 
That is, the index incorporates in many 
ways the progressively increasing standard 
of living enjoyed by the American people. 
This means in effect that the index ac- 
tually incorporates part of the “normal 
improvement” factors about which so much 
is heard in negotiations. Therefore, an 
escalator clause having as its base a very 
recent period should, theoretically, make no 
adjustment for a small amount of the accu- 
mulated adjustment in the index which would 
have accrued during the life of the escalator 
clause. What is theoretically correct will 
not be practically possible in every in- 
stance, for there will be continuity in 
the old and adjusted indexes only from 
January, 1950, through December, 1951. 
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Therefore, after December, 1951, any escala- 
tor clause with a base period before January, 
1950, will have to be adjusted in some 
manner. The specific adjustment to be 
made will, of course, be a proper subject 
for collective bargaining for even where 
there is no specific provision in the agree- 
ment dealing with revision of the index, 
the situation described would legally and 
practicably render the agreement inopera- 
tive. For such agreements which expire 
before 1954, an adjustment based upon the 
relationship between the old and revised 
indexes during the period in which they 
are both reported might be a procedure 
worthy of the parties’ consideration. Un- 
der this proposal, a formula such as the 
following could be used to compute the 
index value to be used under the agree- 
ment—V=K x I, where V equals the 
index value to be used under the agreement 
to compute wages, K equals the average 
ratio of the value of the old index to the 
value of the new index during the period 
January, 1950, to December, 1951, and 1] 
equals the value of the revised index as 
published by the Bureau of Labor Statistics 
after December, 1951. Other formulas could 
be devised but their complexity would 
hardly justify the small increment of added 
accuracy except perhaps in the. few excep- 
tional cases where the escalator clause is in 
effect before 1950 and until after 1954. Agree- 
ments with their base dates after January, 
1950, present no problem. As an example, 
assume that an escalator clause was ne- 
gotiated in January, 1950, at which time the 
Consumers’ Price Index was 166.9, that the 
average rate paid was $1.40 and that, in 
accordance with the ‘usual procedure, the 
agreement called for an adjustment of one 
cent for each 1.19 points change in the 
index Co) Assume further that 
the old index as reported by the Bureau of 
Labor Statistics in January, 1951 is 178.5 
and that the adjusted index is 171.9 for 
January, 1950, and 183.5 for January, 1951. 
The rate paid in January, 1951, would be 
178.5 — 166.9 
$1.50 ( 1.19 
should be adjusted one cent for 
1.22 point change in the revised 


( 183.5 + 10) 
100 . 


Is Escalator Provision the Answer? 


An entirely different problem faces ne- 
gotiators who have not previously nego- 


and thereafter wages 


each 
index 
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tiated an escalator clause. The recent 
trend toward such agreements, the uncer- 
tainty of the future trend in the cost of 
living and the likelihood that the govern- 
ment’s wage stabilization program will tie 
wages in one way or another to the Con- 
sumers’ Price Index introduce strong pres- 
sure at the bargaining table for the adoption 
of an escalator provision. Before embrac- 
ing such a provision, the parties should 
carefully evaluate the many problems and 
implications which are involved in such a 
plan. Special attention should be directed 
to these pertinent questions: 


(1) What should be the base date of the 
escalator clause? 


(2) Is the 
industry such as 
clause practicable? 


(3) What, if anything, should be done 
about the so-called “normal improvement” 
factors found in many escalator agree- 
ments? 


nature of your particular 
to make an escalator 


Selection of the base date is a pertinent 
consideration because it determines the level 
of real wages to be maintained during the 
life of the agreement. The revision of the 
Consumers’ Price Index from January, 1950, 
while not precluding the selection of an 
earlier base date, does provide incentive 
for the establishment of a base date on 
or after January, 1950. From September, 
1948, the Consumers’ Price Index declined 
steadily, reaching a low point in March, 
1950. As most companies gave a wage 
increase between September, 1948, and March, 
1950, the real wage rate for most would 
have reached its highest level in February, 
1950. Basing the escalator clause in Jan- 
uary or February would, therefore, have 
the effect of maintaining the worker’s real 
rate at its highest historical level. Many 
recent settlenients have accomplished this 
in a different way. These provisions granted 
a wage increase at least great enough to 
offset the rise in the Consumers’ Price 
Index from its low point. Such an adjust- 
ment would require an increase on Novem- 
ber 1, 1950, of seven cents in the case of a 
company with an average rate of $1.25 to 
ten cents for a company with an average 
wage rate of $1.75. These provisions then 
call for an adjustment in wages for rises 
in the index from the month of the wage 
increase. Such settlements obviously insure 
maintenance or improvement of the highest 
real rate formerly attained. It might be 
added that this highest real rate was not 
attained in many instances through an in- 
crease in the basic rate, but, rather, the 
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basic rate was maintained in the face of a 
declining cost of living. 


Many companies, with the prospects of 
“cost plus” government contracts, a maxi- 
num level of production, an increased rate 
on corporate taxes and a short labor supply, 
are not at all averse to setting rates at an 
unprecedented high. Other companies, while 
not assured of the “cost plus” contracts, 
do have relative security of profits through 
the fact that high levels of employment 
coupled with restrained consumer demand 
in alternative lines assure them of a high 
volume of sales. There are, however, in- 
dustries today which cannot look forward 
to the prospects of rising revenues in the 
immediate future. For these, an agreement 
guaranteeing rising costs at a time when 
sales are stable or declining would be 
tantamount to business suicide. 


Dangers of ‘‘Normal 
Improvement” Provisions 


It has already been asserted earlier that 
it is an absurdity to maintain that the 
“real” income of the American people should 
not decline when they have, in fact, elected 
that it should decline. If this is true, then 
the so-called “normal improvement” fea- 
tures of escalator clauses which seek to 
raise the “real” rates of the workers by a 
regular amount are even more ridiculous. 
They are also dangerous. For while the 
institution of longer workweeks at pre- 
mium pay after forty hours, upgrading, 
fringes, etc., will add to the upward pres- 
sure on prices, the “normal improvement” 
factors will place especially dangerous pres- 
sures because of the fact that they will 
inevitably lead to “rounds” of wage in- 
creases. Otherwise the workers under es- 
calator provisions would receive favored 
treatment at the expense of other groups 
of workers. 


Whether government stabilization agen- 
cies will permit such improvement factors 
is strictly a matter of conjecture at the 
present time (January, 1951). There is 
little doubt about the status of escalator 
formulas ‘when wage stabilization is in- 
volved. These formulas will undoubtedly 
be allowed to remain. In fact, the thinking 
in Washington seems to be that wages, 
after being “leveled up” by some sort of 
Little Steel Formula, should be related to 
the Consumers’ Price Index. The thought, 
or rather the hope, would be to concentrate 
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all attention on holding down prices—if 
you are successful at this, then there will 
be no wage increases after the initial ad- 
justments. The simplicity and directness 
of such thinking is inviting. It overlooks, 
however, the equally simple fact that wage 
rates are not identical with labor costs. 
Improved fringes and upgrading are two 
obvious examples of how labor costs can 
be increased without changing the wage 
rate. Overtime payments also very ma- 
terially increase labor costs and thus put 
strong upward pressures on prices even 
though the basic rates remain constant. 
Take what may well be a typical case: A 
company with an overtime provision and 
an average basic rate of $1.50 increases its 
workweek from five eight-hour days to six 
eight-hour days. Labor costs per unit of 
production for this company increase 7.3 
per cent due to an increase in the basic 
effective rate from $1.50 to $1.61—for ex- 
$1.50 x (40 hrs. + (1% x 8 hrs.)) 





ample, 


48 hrs. 


Practical Alternate Method 


This automatic increase in the wage rate 
suggests a possible alternate method which 
would insure workers against rises in the 
cost of living as measured by the Con- 
sumers’ Price Index and, at the same time, 
ameliorate some of the inflationary pres- 
sures. This alternative would consist of 
retaining “time and a half after forty hours” 
rules but provide increases in the basic rate 
only large enough to enable the effective 
rate to keep pace with ‘the Consumers’ 
Price Index. This proposal is not ad- 
vanced as a panacea for the solution of 
all problems inherent in bargaining on prices 
in the present national mobilization. Rather, 
it is advanced as a proposal which is 
practical and which, under certain condi- 
tions, might be acceptable to the parties in 
collective bargaining. It is representative 
of the fact that at each bargaining session 
today there must be.a considerable amount 
of searching for solution to the wage-price 
problem. For bargain on prices we must, 
and the universal application of cost-of- 
living escalator clauses of the type thus 
far seen is certainly not the solution to 
the problem. In fact, such a course may 
well create more problems than it solves 
and might seriously weaken our national 
defense effort. [The End] 
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The Consumers’ Price index— 


“One of the Best in the World” 


By EWAN CLAGUE 





TP}. HE Consumers’ Price Index, originally 

called the Cost of Living Index, was 
born in the latter days of World War I. 
Those who are old enough to recall those 
days will remember the public agitation 
about the high cost of living—‘“old h. c. 1.,” 
it was called. Rising prices became a public 
issue as early as 1916; they became a na- 
tional problem after the United States en- 
tered the war in 1917. ~ 


Before 1918 the Bureau of Labor Statistics 
calculated and published indexes of retail 
food prices, with the total number of cities 
varying from about 170 in 1903 to less than 
forty in.the 1907-1912 period. Weights for 
these food price indexes were derived from 
family expenditure data collected in the 
bureau’s 1901 survey of family spending. 


The rapid changes in living costs, particularly 
in shipbuilding centers, made it necessary 
to devise a more comprehensive cost-of- 
living index which could be used in wage 
negotiations. So in 1918 the bureau began 
to compile and publish indexes for various 
shipbuilding and industrial centers, and by 
September, 1919, indexes had been published 
for fifty individual places. In October, 1919, 
an estimated index for the United States was 
compiled by combining indexes for thirty- 
two cities, and this index series has been 
continued tc the present time, except that 
two additional cities were included in 1940. 


Weights for the all-item city indexes for 
shipbuilding and industrial centers were 
based on the bureau’s 1918 survey of income 
and expenditures of wage-earners’ and low- 
salaried workers’ families in ninety-two lo- 
calities. The average size of families covered 
by this survey, in the thirty-two cities included 
in the United States index, was 4.8 persons, 
and the average family income was $1,485. 

When the national over-all index was 
calculated, it was carried back to 1913 in 
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order to provide a prewar comparison. The 
Consumers’ Price Index for the entire period 
of its existence (1913-1950) portrayed the 
rise of prices in World War I and its im- 
mediate aftermath (1913-1920). The index 
approximately doubled over the seven-year 
period. 


When prices fell in the depression of 1920- 
1921, the index ‘declined about twenty per 
cent and then leveled out for the next seven 
years during the prosperity of the 1920's. 


First Major Revision 


With the advent of the depression of the 
1930’s, the index declined again, reaching 
a postwar (World War I), low point in 
1932-1933. By this time it was recognized 
that the spending habits of consumers had 
been greatly changed from those in the 
inflationary period 1918-1919, when the last 
expenditure survey had been made. A new 
survey was necessary in order to discover the 
more recent buying patterns and to determine 
a new system of weights based on them. 


When funds were made available, the 
bureau, in cooperation with the Works Proj- 
ects Administration, conducted an extensive 
survey in 1934-1936 of money disbursements 
of wage-earners and clerical workers, which 
covered about 15,000 families in forty-two 
cities. The average family size was 3.6 and 
the average income was $1,524. These ex- 
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penditures data were the Basis for an ex- 
tensive revision of the index weights and 
list of items included. That revision was 
completed in early 1940. In addition to re- 
vising the internal structure of the index at 
that time, the index base was shifted from 
1923-1925 to the present base period 1935-1939, 


World War Il 


The bureau was very fortunate in thus 
obtaining a newly revised and modernized 
index before World War II got under way. 
Yet even this did not prevent a controversy 
from developing. By the spring of 1943 
changes in our economy, due to huge gov- 
ernmental expenditures and the abnormal 
changes in our manner of living under war- 
time strains and distortions, led to much 
questioning of the accuracy of the index. 
Because of this, the Secretary of Labor at 
the request of the bureau asked the American 
Statistical Association to appoint a committee 
to review and appraise the index. This com- 
mittee, with Professor Frederick C. Mills as 
chairman, investigated all aspects of the 
index as a statistical measure, and reported 
that “within the limitations established for 
it, the index provides a trustworthy measure 
of changes in prices paid by consumers for 
goods and services” and “the index pro- 
vides an acceptable approximation to recent 
changes in living costs.” However, this 
committee also made some recommendations 
that would not only make the index more 
effective in wartime, but would also yield 
lasting benefits. Only a few of these recom- 
mendations would affect the index directly; 
the others were in the nature of correlated 
studies designed to implement the use of 
the Consumers’ Price Index in evaluating 
the economic ‘situation. Briefly these sug- 
gestions were: 

(1) That the 
regional indexes. 

(2) That it expand the index coverage to 
include small cities. 

(3) That it cooperate with other interested 
agencies to prepare an index for nonfarm 
communities in the United States. 

(4) That it publish indexes for communi- 
ties of different sizes and for specialized in- 
dustries. 

(5) That it develop measures of geographic 
differences in cost of living. 

(6) That frequent small-sample studies of 
family expenditures and income be conducted 
—to keep the index weights up to date. 

(7) That the bureau undertake studies of 
the shifting importance of items in family 
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bureau provide separate 


budgets—and correlation studies of price re- 
lationships. 

(8) That it publish average prices of 
principal commodities. 

(9) That it pay continuous attention to 
changes in specific goods and services. 

(10) That it conduct frequent surveys to 
determine necessity of changing its retail 
outlet samples. 

(11) That it prepare and publish a sum- 
mary of the index concepts and purposes. 


But the controversy over the index con- 
tinued, and in October, 1944, President Roose- 
velt asked the chairman of the War Labor 
Board, Mr. William H. Davis, to form a 
committee representing labor, industry and 
government to look into the question. No 
agreement could be reached and the labor 
members issued a report alleging that the 
index greatly understated the rise in the 
cost of living. Finally Mr. Davis, chairman 
of the President’s Committee, formed a 
technical committee under Dr. Wesley C. 
Mitchell to investigate all the claims and 
counterclaims. All of these investigations 
substantiated the validity of the Consumers’ 
Price Index as a reasonably accurate measure 
of price changes, but it was concluded that 
prices had probably risen three to four per- 
centage points more than the Consumers’ 
Price Index indicated. This understatement 
was due primarily to quality deterioration, 
disappearance of cheaper goods, decrease in 
special sales and underreporting of prices 
actually charged. The final report to the 
President pointed out that these factors 
were not measurable directly and that the 
index properly should not attempt to measure 
them. After the end of the war, the Director 
of Economic Stabilization allowed an estimated 
total of five points for purposes of wage 
policy. The bureau did not add these points 
to the index but carried a footnote to its 
regular monthly releases for some time, ex- 
plaining the five points. 


Postwar Problems 


From 1943 forward, the bureau developed 
its program for maintenance and improve- 
ment of its cost-of-living studies, along the 
lines of the Mills Committee recotnmenda- 
tions. A small national sample-survey of 
family spending was conducted in the spring 
of 1945, and individual city surveys at the 
rate of three a year were made in the follow-. 
ing years through 1949. These studies were 
analyzed to check the prices and weights 
in the index, but weights were not revised 
on the basis of these survey results. The 
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bureau was awaiting an opportunity to re- 
vise the index on a comprehensive scale. 


Meantime, the House Appropriations Com- 
mittee (Subcommittee on Labor and Federal 
Security) initiated and furnished funds for 
a survey to answer the question, “What does 
it actually cost in dollars for a working- 
man’s family to live?” Under this mandate, 
the bureau in 1946 and 1947 developed a 
city worker’s family budget to measure the 
dollars required by a city workingman’s 
family to live at a modest but adequate level, 
and to establish ajsound measure of the dif- 
ferences in living costs among different 
cities. The data showed that in June, 1947, 
a four-person family would have required a 
minimum of $3,004 in New Orleans, Louisiana, 
and $3,458 in Washington, D. C., with other 
cities ranging between these two. The work 
on this budget has continued, and the bureau 
now has estimated current costs and indexes 
based on the budget procedure. 


Let us turn again to the Consumers’ Price 
Index itself. When price controls were taken 
off in the summer of 1946, prices rose rapidly. 
This eased the pressure on the index by 
eliminating some of the difficulties. For ex- 
ample, when I became Commissioner in 
August, 1946, one of my first official -acts 
(on the advice of the staff of the bureau) 
was an announcement that the circumstances 
that occasioned the five-point allowance 
would soon disappear, probably by the end 
of the year. Then, early in 1947, the bureau 
decided that the time had come to sign off 
on these points, and an announcement was 
made to that effect. The adjustment was left 
to the users of the index, and the bureau 
dropped the footnote. 


Despite this action, the bureau continued 
to be plagued by an item of understatement 
which did not disappear like the others. 
This was the rent item in the index. In the 
first place, rent control was extended, so 
that rents could not rise to their free market 
level. Second, new building was not con- 
trolled, and rents on these new dwellings 
were set at levels far above the controlled 
rents on old dwellings of comparable size 
and quality. Third, the bureau suffered a 
severe budget cut in the spring of 1947, so 
it was unable to draw a new sample of rental 
dwellings and take some steps toward the 
correction of the index. Frequent periodic 
improvements in an index are absolutely 
essential if it is to be kept in good shape. 


At this point, it is necessary to explain 
briefly the six-group indexes in the Con- 
sumers’ Price Index. The chart on the next 
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This address was delivered before the 
Radio-Television Manufacturers’ Asso- 
ciation in New York City, January 17 





page shows the six-group indexes separately, 
with the lines for World War I and World 
War II plotted over each other, 1918 cor- 
responding to 1945. Note that several of the 
groups behaved very differently in World 
War II (see the food, apparel and house 
furnishings groups). Note also how much 
less the rent index has risen this last time 
as compared to World War I and afterward. 
Rents were comparatively uncontrolled then, 
so they could rise as the market dictated. 
They did not reach a postwar peak until 
1925, seven years after the Armistice, and 
by that time they were some sixty per cent 
above their prewar level. At the present 
time, the rent index is about twenty-five 
per cent above prewar. This relatively low 
level of the rent index is due to a com- 
bination of two factors: first, rent control 
has kept rents down, whereas in the 1920's 
they could rise; and second, the bureau’s 
index of rent does not quite measure the 
rise in rent which has really taken place 
this time. The undermeasurement developed 
gradually over the years because: (a) the 
bureau rent samples did not contain an ade- 
quate proportionjof new buildings with un- 
controlled rents and (b) the bureau had no 
measure of the difference in level between 
the first rents on new dwellings and the 
controlled rents on comparable old dwellings. 
Furthermore, the undermeasurement in the 
rent index grew steadily larger as the post- 
war building boom progressed. 


So in 1948-1949 the bureau published some 
articles in the Monthly Labor Review explain- 
ing this situation; and finally in early 1949, 
on the basis of such secondary data as were 
available, the bureau ventured a guess as to 
the degree of understatement (a) in the rent 
index and (b) in the Consumers’ Price 
Index as a whole. On the latter, we 
estimated the effect to be an understatement 
of about 0.6 to 0.9 points in the index as of 
the beginning of 1949. This was announced 
in a footnote to our monthly releases, begin- 
ning in mid-1949. 

In the meantime, another landmark in the 
history of the index had taken place. In 
May, 1948, the General Motors Corporation 
signed with two unions of its employees an 
agreement involving the use of the Con- 
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sumers’ Price Index. I must emphasize that 
this agreement to use the index was reached 
without any prior consultation by either 
party with the bureau; we first learned about 
it from the newspapers. 

The idea of tying wages to the Consumers’ 
Price Index in a collective bargaining con- 
tract was not at all new. Over many years, 
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the Bureau of Labor Statistics has received 
for its files and has analyzed contracts con- 
taining clauses on the Consumers’ Price 
Index. What was new and revolutionary in 
the General Motors contract was (1) the 
sharp and precise relationship of wages and 
prices (one cent in wages for each 1.14 points 
in the index), (2) the frequency of adjustment 
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(every three months) and (3) the annual 
improvement factor. This new type of con- 
tract put a strain on the index far greater 
than it had ever before endured—at least 
in peacetime. 


In the summer of 1948 prices reached thetr 
peak and a decline set in. Raw material 
and primary market prices fell first; con- 
sumers’ prices soon followed. The Con- 
sumers’ Price Index peak of 174.5 was 
reached in August and September, 1948, 
after which there was a slow downward 
movement through 1949 and early 1950. 


Present Revision Program 


These three factors—the developing rent 
bias, the General Motors and similar agree- 
ments and the stability in prices—convinced 
the bureau staff that it was an opportune 
time to start a program for the revision of 
the index as recommended by the Mills 
Committee. The downward rent bias was 
steadily accumulating. The General Motors 
contract was highlighting the importance of 
the index every three months. Finally, the 
economic outlook as of that date seemed to 
presage a period of comparative price stabil- 
ity for several years so that the revision of 
the index would not work to the advantage 
or disadvantage of any of its users. (No! 
We did not foresee Korea!) It seemed a 
most opportune and a most fortunate time 
to undertake a major revision program. So 
a three-year program was drawn up by the 
bureau, endorsed by the Secretary of Labor, 
accepted by the Bureau of the Budget and 
approved by the Congress in the summer of 
1949. The steps in the program and the 
progress made on them are outlined below. 


(1) Dwelling unit surveys—to revise rental 
unit samples, get information necessary for 
the correction of the bias in the rent index, 
and provide a basis for selecting city samples 
for family expenditure surveys. This phase 
of the work has been conipleted. 


(2) Technical research and policy determina- 
tion-—based on research and analysis of ex- 
isting data, to aid in formulating basic policy 
and concepts and planning for the revision. 
In general, these will cover the questions of 
city coverage, population representation, 
nature of the index formula and calculation 
methods. We have made good progress in 
this work and plan to complete this phase of 
the project by June, 1951. 


(3) Consumer expenditure surveys—to dis- 
cover the spending patterns of consumers 
in a current period, for calculation of index 
weights. This work is well under way. We 
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have selected a sample of ninety-one urban 
places—well distributed by region, size, 
climate, community income level, density of 
population, industrialization and other factors 
which we know have a direct effect on the 
way people live and spend their money—and 
in each of these cities we have selected a 
scientifically random and _ representative 
sample of the population. Altogether we 
will interview about 17,000 families, rang- 
ing from over 600 in New York to about 
sixty-five in small towns such as Anna, 
Illinois. This survey will provide us with 
the information we will need to carry out 
many of the Mills Committee recommendations. 


This survey was planned carefully and 
the schedule and collection techniques were 
tested last year in Memphis, Tennessee. 
About seventy well-trained survey super- 
visors are now working in most of the sample 
cities. They are hiring and training crews of 
locally recruited interviewers who will do 
the actual investigation. We plan to have 
this phase of the program completed by the 
end of April, 1951. 


(4) Price surveys—to assist in developing 
a list of goods and services, store samples 
and city samples for the revised index. This 
part of our program has already been in 
operation for over a year and will continue 
through 1951. We are obtaining a mass of 
price information under rigid survey designs, 
to determine price relationships between 
items, between types of stores in a city and 
between cities. We are learning a lot about 
proper price collection techniques, the writ- 
ing of specifications and the most efficient 
methods of using our price data. 


(5) Data processing: The construction of 
index weights and the calculation of a revised 
index series—Plans for this phase of the re- 
vision are well under way. We have worked 
out a method of processing the expenditure 
data on IBM machines, which means that in 
the long run the detailed information we will 
have on family living can be made available 
in many ways for wide distribution to users 
of our data. 

The progress made on this revision pro- 
gram has been achieved in the face of great 
difficulties and unexpected developments. In 
the first revision year (July,1949-June, 1950), 
the special revision budget did not become 
available to us on July 1 as scheduled, but 
was delayed for over three months—until 
early October. Yet the bureau had a dead- 
line of April 1 for its field work, since the 
Budget Bureau has required all federal agencies 
to stay out of the field while the census was 
being taken in April and May; so we had 
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to speed up our planning work in order to 
get into the field promptly. This was done 
successfully, the field work was completed, 
and by the end of the fiscal year we were 
practically on schedule. 


Then came Korea! Immediately the staff 
of the bureau was drawn into Congressional 
hearings, into emergency work and into new 
administrative problems. Yet, thanks to the 
devoted and wholehearted cooperation of 
the staff of the price division, every obstacle 
and every delay has been overcome. As of 
this time, we are still on schedule. And we 
still hope and expect that we shall be able 
to meet our timetable for the final revision 
in the autum of 1952. 


Korean Crisis and Its Consequences 


When the outbreak occurred in Korea in 
the latter days of June, 1950, we in the 
bureau knew that we were up against a new 
situation of unknown dimensions. Business 
recovery had been under way since early in 
the year, prices had begun to firm up, and 
the Consumers’ Price Index was slowly 
advancing from its low point of February, 
1950. The bureau was putting the final 
touches on its first year’s work of revision. 
Yet some of the senior staff had to be drawn off 
for special tasks arising from the emergency. 


Congress was then working on the De- 
fense Production Act. Attention was im- 
mediately centered on the Consumers’ Price 
Index, especially in the consideration of the 
amendment by Senator Fulbright which re- 
lated price and wage controls to the height 
of the Consumers’ Price Index. The bureau 
staff gave technical service to Senate and 
House committees during this discussion. 
When the Defense Production Act was 
finally passed, it contained no direct refer- 
ence to the Consumers’ Price Index, but 
it did specify that both prices and wages 
in the future were to be related to a base 
period prior to Korea (May 24-June 24, 1950). 


The bureau by this time had nearly com- 
pleted its calculation of the correction for 
the rent index. When determined, this cor- 
rection was to be introduced into the index 
at the earliest practicable date. It was 
obvious that this would complicate the com- 
parison of post-Korean price levels with 
pre-Korean,:as required by Congress. Yet 
it would be two full years (1952) before our 
basic revision would be completed. Further- 
more, the international outlook was uncer- 
tain—we could not be sure that we could 
carry through to 1952. Meanwhile, we did 
have a good deal of information on postwar 
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buying habits derived from our city surveys 
(1947-1949). 


So the staff took stock of the whole situa- 
tion and we decided that the best thing to 
do was to undertake a limited interim ad- 
justment of the index. This would combine 
in a single adjustment the introduction into 
the index of the rent correction and of 
several other factors such as new population 
weights based on the 1950 census, some 
additional widely used commodities, and 
some revised weights of various items in the 
index. To improve and facilitate the post- 
Korea and pre-Korea comparisons, it would 
be necessary to project the revision back- 
ward from the revision date to some month 
prior to Korea. Having decided on this step, 
after having cleared it with our labor, man- 
agement and statistical advisory committees, 
We issued an announcement of the forth- 
coming interim revision. Some readers of 
this announcement have told me that it was 
not at all well done—they were nice enough 
to say that “it was not up to your usual 
standard of brevity and clarity.” It is for 
this reason that I have made the effort here 
to explain the need for the interim adjust- 
ment, the reasons we decided to undertake 
it, and the methods we plan to use in in- 
troducing it into the index. It is worth 
noting that an interim adjustment of this 
kind is not without precedent in the history 
of this index. While the 1940 revision was 
in progress, the bureau made an interim adjust- 
ment in 1935 to conform with recommendations 
of a special committee of statisticians. This 
interim adjustment made certain improve- 
ments in the techniques and weights, and the 
base period was changed from 1913 to the 
average of the three years 1923-1925. 


Alas! as the poet says, “the best-laid 
plans of mice and men gang aft a-gley.” 
When we decided upon this interim adjust- 
ment we did not anticipate one development 
which has immensely complicated our pro- 
gram. The General Motors contract, for 
almost the entire first two years of its ex- 
istence, was unique; there was no other 
like it. In April, 1950, the Allis-Chalmers 
Company copied it. Then in May, 1950, the 
General Motors contract was renewed by 
the company and the union for a term of 
five years, with no reopening on wages. It 
was still almost unique. But then came 
Korea! And within a few weeks there was 
a dramatic change in the situation. Com- 
panies and unions, at first by dozens and 
later by hundreds, joined the procession by 
copying the General Motors contract or 
signing one almost like it. The rush be- 
came a flood, and by the close of the year 
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1950 the bureau estimates that possibly two 
million workers in the United States were 
either covered by such contracts or about 
to sign them. 


This development has created many prob- 
lems. For one thing it has seriously com- 
plicated the bureau’s program for the interim 
adjustment of the index. It was no longer 
a case of a couple of large experienced com- 
panies and unions being affected to some ex- 
tent by our revision program. A hundred 
or more firms and unions became involved. 
Furthermore, these newcomers in the field 
often had little understanding of the index. 
Some of them, for example, got themselves 
mixed up with the rent correction, although 
that has no logical connection with contracts 
signed in the autumn of 1950. Others seemed 
not to know that the bureau has a revision 
program underway, so they failed to insert 
a clause in the contract specifying what 
should be done to adjust when the bureau’s 
revision is made. A group of West Coast 
employers and unions signed up for three 
years without any escape clause for revi- 
sion. Yet both the interim and the final 
revision may be completed during the life 
of that contract. 


To cope with some of these situations the 
bureau had to change its plans. - Instead of 
inaugurating the interim adjusted index and 
letting the unadjusted index die, the bureau 
has decided to continue to publish the old 
unadjusted index at least through 1951. The 
adjusted index will be used by the govern- 
ment, by the general public and, hopefully, 
by most of the parties to collective bargain- 
ing contracts. But those contracting parties 
who fail to find a way of converting to the 
adjusted index will have the old index pub- 
lished and made available for their use. So 
for a period of time there will be two indexes 
—the official adjusted one and the old unad- 
justed one. Thus there should be no need 
for any industrial dispute to arise from 
escalation clauses in contracts. 


Next Steps 


In closing, I should like to summarize 
briefly the most recent developments and 
the immediate future prospects of the index. 
The dwelling unit surveys in late 1949 and 
early 1950 furnished us with the data to 
calculate the rent correction. Although the 
computations were delayed somewhat by 
the Korean crisis, the work was completed 
two months ago. These showed that the rent 
correction amounts to 1.3 points in the 
index as a whole. This is larger than the 
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bureau’s original estimate of 0.6-0.9 points, 
for two reasons: (a) the new calculation 
includes an additional year (1949), which 
was a year of extremely high building ac- 
tivity; and (b) the differential between rents 
on new and old housing turned out to be 
somewhat higher than the original estimate. 
The facts on this rent correction were re- 
leased in a footnote to the October 15 index, 
which was issued in late November. These 
points have not been added to the index, as 
some people mistakenly think. 


Next, we are adjusting the index weights 
on the basis of the family expenditure surveys 
we made in seven cities in 1947, 1948 and 
1949. We are using pertinent information 
from many other sources—the Departments of 
Agriculture and Commerce, the Federal Re- 
serve Board, etc.—to fill out the spots where 
we need additional data. We are revising 
the index population weights to the 1950 
census figures. We are adding important 
new items to our list of goods and services 
that make up the index, and adjusting the 
importance. given to some items we now 
price. For example, we are planning to in- 
clude among the items to be priced frozen 
foods, television sets and group health pay- 
ments; also, to increase the importance of 
fuel oil and decrease the weight of ice. 


These various adjustments, plus the rent 
correction, will all be introduced into the 
index in early 1951, hopefully in the January 
index issued in ;late February. This will 
make a new revised index figure for January, 
1951. Then we shall carry these corrections 
backward into 1950, at least to June, 1950, 
and earlier for the rent factor. This will 
then constitute the: bureau’s official adjusted 
index through 1951 and until the final re- 
vision is made in the latter half,of 1952. 


The interim adjustment will give us a 
better base on which we can build into the 
index further readjustments that will be re- 
quired as the economy progresses to full 
mobilization. We are developing a panel 
of consumer families from whom we shall 
obtain periodic reports on their expenditures. 
In this way, we shall be able to discover the 
changes in family living that are caused by 
the stresses and distortions of a war 
economy. We are setting up statistical con- 
trols that will guide our actions systematically 
in keeping the index structure up to date. 
The bureau will do everything possible to 
make this as useful an economic tool as it 
can be made. 


The Consumers’ Price Index was formerly 
called the cost-of-living index because it 
was used primarily to evaluate changes in 
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the “cost of living.” The Mills Committee 
recommended that the name be changed 
(which was done in 1945) to avoid the con- 
fusion as to whether or not it actually 
measured the change in living costs. The 
index was never intended to do this, and the 
revisions we are making will not make it 
more of a “cost-of-living” index. However, 
in measuring as well as possible the changes 
in prices of goods and services that the con- 
sumer buys, it measures the influence of 
price change on the cost of living—and ap- 
proximates what is happening to consumer 
living costs. The index can be used with 
great confidence in evaluating the purchas- 
ing power of the consumer’s dollar, in estimat- 
ing real wages, and in deflating or inflating 
family expenditures. 

As the nation moves forward into a mobi- 
lization the index will come under increasing 
strain, just as it did in World War II. We in 
the bureau do not expect to escape criticism 
and misunderstanding from time to time. But 
we do hope that we can avoid the extremes 
of controversy which arose last time. Here 
are some of the steps we have taken. 


We plan to issue in the near future a care- 
ful statement of uses and limitations of the 
index. We know that the index is good, 
and that, properly used, it can be an ex- 
tremely valuable tool in collective bargain- 
ing and in public policymaking. But we 
shall try to make clear to all that there are 
some things the index cannot do and should 
not be expected to do. In this way, we hope 
to avoid misuse of the index. 

Some years ago the bureau established a 
number of advisory committees. Early in 
1947 there was set up a Labor Research 


Advisory Committee, consisting of research 
representatives of the American Federation 
of Labor, the Congress of Industrial Organi- 
zations and the Railway Labor Executives 


Association. Later in 1947 there was also 
created a Business Research Advisory Com- 
mittee, consisting of about two dozen repre- 
sentatives of business nominated by the 
National Association of Manufacturers and the 
United States Chamber of Commerce. These 
committees meet several times each year 
to consider matters presented to them by the 
bureau or to present other matters on their 
own motion. These committees are strictly 
advisory; final responsibility for all deci- 
sions rests with the bureau. 


More recently, the bureau requested the 
American Statistical Association to appoint 
a technical committee to advise and assist 
the bureau on the revision of the Con- 
sumers’ Price Index. This committee of 
eminent statisticians has been of great help 
to the bureau during the past year. 


Yet, with all this outside help, it is the 
staff of the bureau which must bear the 
final responsibility for the success or failure 
of the index. And I can assure you that this 
staff is worthy of that. responsibility. In 
four years of association with them, I have 
come to know them well, and I wish I could 
adequately convey my own confidence in 
their ability, integrity and industry. -This 
index is one of the best in the worid, and it 
is kept that way by the competent work of 
the staff. I want to assure you that the 
bureau will issue the best Consumers’ Price 
Index that we possibly can. We hope that it 
will serve a useful public purpose in the 
dark days that are ahead of us. [The End] 





A DRINK ON THE HOUSE 


Near quitting time, a worker went to an- 
other department to see if he could get a 
lift home from a friend. The friend, who 
seems to have had an unusual sense of 
humor, offered him a drink from a bottle 
with a gin label, containing a clear, colorless 
liquid. 


The union contract stipulated that drink- 
ing alcoholic beverages on the employer’s 
premises was just cause for immediate dis- 
missal. But it was almost closing time, and 
it had been a hard day, and the victim took 
a drink—of what turned out to be carbon 
tetrachloride. As a result he sustained 
serious internal injuries. 
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When he applied for workmen’s compen- 
sation the company took the position that 
he had forfeited his employment by taking 
the drink. The court pointed out that what- 
ever his intentions may have been, he had 
certainly not violated the rule against drink- 
ing alcoholic beverages by putting down a 
slug of carbon tetrachloride. 

“To be victimized by a prank perpetrated 
by a coemployee has long been recognized 
as an incident of employment, as something 
reasonably to be expected, a peril of service,” 
said the court. The horseplay “may rea- 
sonably be regarded as an incident of the 
employment,” and the victim got his compen- 
sation (Matter of Burns v. Merrit Engineering 
Company, CCH WoRrkMEN’s COMPENSATION 
Law Reports { 1101 (N. Y. Ct. of App.)). 
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Labor Arbitration: 


SECOND OF A SERIES 


Use of Legal Rules of Evidence 


By MORTON SINGER 





TO WHAT EXTENT SHOULD FORMAL STANDARDS OF EVIDENCE 
APPLY TO ARBITRAL PROCEEDINGS? HARDLY AT ALL, IF WE 
WANT THE FACTS, SAYS THE AUTHOR, A NEW YORK ATTORNEY 





66 O YOU SWEAR to tell the whole 

truth ...?” These are the first words 
a witness hears when he takes the stand 
in a litigated court case. However, from 
that point on, to the rendition of the verdict, 
counsel for the respective parties do every- 
thing possible to prevent the whole truth 
from appearing in the record. Objections 
are interposed with reckless abandon. So 
frequently has the application of the technical 
rules of evidence been resorted to that the 
whole story rarely finds its way into the 
record. 

To what extent, if any, should the rules of 
evidence apply in arbitral proceedings? In 
what form should such rul<s be formulated? 
Who should promulgate the rules to be ap- 
plied, and how would the parties to arbitral 
proceedings be bound thereby? These are 
just a few of the problems which arise when 
standards of evidence are proposed for labor 
arbitration proceedings. 

However, these problems need not be 
necessary. It is my opinion that legal rules 
of evidence (with a few exceptions) have no 
place in labor arbitration. 


Rules of Evidence Delay Awards 


The arbitral process is specially appro- 
priate for the speedy adjudication of labor 
disputes? which arise mostly because of the 


exercise of poor judgment in handling human 
relations, It is particularly important, there- 
fore, that the background and all the facts 
of the dispute be presented to the hearing 
officer, and that the proceeding should not 
be retarded by red tape and dilatory tactics. 
The longer the award is delayed, the greater 
is the damage sustained by the parties in 
good working relations and maximum pro- 
duction. One of/the greatest deterrents to 
a short hearing is the frequent resort to the 
legal rules of evidence by disputants and 
their representatives. 


Sometimes a factor not considered relevant 
by one disputant or the other, if permitted 
to be told, will bring into sharp focus the 
real basis of the dispute. On other occasions, 
a simple recital of all the facts, even though 
some are not germane to the issue, will 
clear the air of all hostility and permit the 
parties to resume a decent working rela- 
tionship. Once this is established, maximum 
production can be attained. 


The American Arbitration Association, 
which administers a great number of labor 
arbitrations, has promulgated rules for the 
guidance of disputants, their representatives 
and the hearing officers who preside over 
the proceedings. These rules are assembled 
under the heading “Voluntary Labor Arbi- 
tration Rules” and have specific provisions 
which refer to the use of the legal rules of 





1See Teller, ‘‘Arbitration,’’ 1948 Annual Sur- 
vey of American Law, p. 910; Updegraff, ‘‘War- 
Time Arbitration of Labor Disputes,’’ 29 Jowa 
Law Review 328, 343; Katz, ‘‘Minimizing Dis- 
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putes Through the Adjustment of Grievances,’’ 
12 Law and Contemporary Problems 249, 256; 
Gregory, Labor and the Law (W. W. Norton 
& Company, Inc.), p. 402. 
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evidence and the manner in which the parties 
are bound thereby. These rules, inter alia, 
provide that “conformity to legal rules of 
evidence shall not be necessary.” * 

The hearing officer is the sole determinant 
of the relevancy of the evidence submitted. 
The hearing officer’s latitude in ruling on 
objections to evidence should be greater 
where he is familiar with the customs, 
practices and usages of an industry. In any 
event, by skilled questioning, the arbitrator 
can narrow the issues to a point where a 
concise statement of the dispute will be in 
the record. However, the hearing officer 
must be careful in asking questions not to 
inject himself into the dispute, and thus dis- 
qualify himself on the ground of alleged bias. 


Facts—Not Procedure 


To be sure, there are times when the 
evidence submitted is so irrelevant to the 
issues that the arbitrator may, by his own 
motion, strike it out. What is generally 
relevant and of probative value can easily 
be determined by the hearing officer. From 
my experience, the whole story is usually 
important and should be entertained to make 
a complete and revealing record. “Indeed, 
the most important consideration is the ex- 
clusion of evidence rather than the admis- 
sion thereof. Arbitrators have some power 
within their discretion to determine how 
much evidence they will hear, but it is their 
general duty to hear all evidence material to 
the case which is offered .. . .”* Strict ad- 
herence to the hearsay rule and its multiple 
variations should be avoided whenever 
possibie. 

On cross-examination, greater opportuni- 
ties arise for raising objections. Even under 


such circumstances, great leeway should be 
afforded the examining disputant or his rep- 
resentative. In Arbitration of Labor Disputes,‘ 
the authors write as follows: 


“The hearing will be proceeded with most 
expeditiously, and with the least danger of 
rancor, if the order of proof prevailing in 
actions at law is rather closely adhered to. 
The party who opens calls his first witness 
and examines him. When he has completed 
his questioning, and not until then, the other 
party is permitted to cross-examine. Follow- 
ing that, the first party may question him again. 
Technical rules as to limiting the cross-ex- 
amination to matters testified to in the ex- 
amination-in-chief, or limiting the re-direct 
examination to matters brought out on the 
cross, should be ignored. The parties must be 
made to feel that the arbitrator wants the facts, 
and all the facts, without regard to rules 
of procedure. They should be permitted to 
examine the witness by turns, without re- 
gard to the number of re-crosses or re-di- 
rects, until they have reached the point where 
the arbitrator can tactfully suggest that this 
witness has apparently told all he knows 
and is merely repeating.” (Italics supplied.) 


Because arbitration is such a flexible 
technique, persons trained in the law, as 
well as laymen familiar with an industry, 
are called upon to act as hearing officers. 
Where a lawyer presides, it is assumed that 
he may, more competently than the layman, 
make rulings on objections founded on the 
rules of evidence. If the trial courts have 
committed error in admitting or excluding 
evidence, thereby giving an appellate court 
the basis for a reversal, surely a layman 
must certainly become confused by legal 
arguments favoring the admission or ex- 
clusion of testimony. 





? Rule 28: 

““Evidence—The parties may offer such evi- 
dence as they desire and shall produce such ad- 
ditional evidence as the Arbitrator may deem 
necessary to an understanding and determina- 
tion of the dispute. When the Arbitrator is 
authorized by law to subpoena witnesses and 
documents he may do so upon his own initiative 
or upon the request of any party. The Arbi- 
trator shall be the judge of the relevancy and 
materiality of the evidence offered and conform- 
ity to legal rules of evidence shail not be neces- 
sary. All evidence shall be taken in the presence 
of all of the Arbitrators and of alli the parties 
except where any of the parties is absent in de- 
fault or his waived his right to be present.”’ 


Rule 29: 

“Bvidence by Affidavit and Filing of Docu- 
ments—The Arbitrator may receive and consider 
the evidence of witnesses by affidavit, but may 
give it only such weight as he deems it entitled 
to after consideration of any objections made 
to its admission. 
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‘All documents not filed with the Arbitrator 
at the hearing but which are arranged at the 
hearing or subsequently by agreement of the 
parties to be submitted, shall be filed with 
the Tribunal Clerk for transmission to the Arbi- 
trator. All parties shall be afforded opportunity 
to examine such documents.’’ (Italics supplied.) 


* Hurdle v. Stallings, 13 S. E. 720 (N. C. Sup. 
Ct., October 13, 1891); Nichols v. Warren, 6 
Q. B. 615: ‘“‘Refusal of Arbitrator to Hear Evi- 
dence,’’ 1 Yale Law Journal 85. But, see ‘‘Right 
to a Judicial Hearing.’’ 35 Yale Law Journal 369. 

4 Updegraff and McCoy, p. 99; Updegraff, arti- 
cle cited, footnote 1, p. 341; Matter of Kyser 
(Skulnich), New York Law Journal, January 
14, 1925 .(N. Y. Sup. Ct., Wagner, J.): 

** |. . The very purpose of arbitration is to 
obtain inexpensive, expeditious and final deter- 
mination of disputes on the merits, free from 
technical rules and legal formalities. 

Sturgess, Commercial Arbitration and Awards, 
Chap. 10, Section 214, pp. 477ff. But, com- 
pare same work, Section 216, pp. 492-493. 
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With regard to the establishment of 
standards of evidence, Robert Abelow has 
made several noteworthy suggestions.° 


Although the suggestions have an excel- 
lent thought behind them, the difficulties 
encountered in the establishment of standards 
of evidence are so great as to make the 
accomplishment thereof an impossibility. 
Either a completely new set of rules of evi- 
dence should be adopted, or none should 
be suggested. In any event, the hearing of- 
ficer is the sole determinant of the relevancy 
or admissibility of any evidence submitted. 


Arbitration is what the parties make of 
it, not what the administering tribunal or 
the hearing officer would like it to be. The 
manner of handling the hearing stems from 
three sources-—-the collective bargaining 
agreement, the kind of hearing the disputants 
desire, and the submission agreement.* Gen- 
erally, the collective bargaining agreement 
does not establish the form of hearing, nor 
does it set up criteria and standards to guide 
the arbitrator. It follows, however, that 
where the collective bargaining agreement 
does provide the guides, the hearing officer 
is bound thereby and may not deviate from 
the agreement unless specific permission is 
granted by the disputants or by the collec- 
tive bargaining agreement. 


Arbitration Clauses 


Many collective bargaining agreements 
exclude subjects from arbitration. Thus the 
collective bargaining agreement may pro- 
vide that the arbitrator shall “have no power 
to add to or subtract from or modify any 
of the terms of the agreement . . . nor to 
change any wage rate... .”" Or the collec- 
tive bargaining agreement may provide, 
“.. The following questions are expressly 


declared to be non-arbitrable and shall not 
be subject to arbitration: (1) The scale of 
wages . . .; (2) The hours of work; (3) 
The proprietorship and issuance of the Union 
label; (4) The employment of union workers 
exclusively.” * 


Other collective bargaining agreements 
provide for specific rules of procedure. While 
there are not many agreements which pro- 
vide for such rules, the following examples 
are typical. In the contract between the 
Motor Transit Company and the Interna- 
tional Association of Machinists, the agree- 
ment provides that “the arbitrator shall 
promulgate such rules as are proper for 
conducting the arbitration”; in the contract 
between the Employing Printers Associa- 
tion of San Francisco and the Bookbinders 
and Bindery Women’s Union, AFL, the fol- 
lowing significant clause provides that, “The 
decisions of the Board of Arbitration shall 
not be governed by strict legal rule, but 
may be based on any logical evidence which 
to the Board may seem to have probative 
value.”*® (Italics supplied.) 


In the collective bargaining agreement 
between the Carnegie-IIllinois Steel Corpora- 
tion and the United Steelworkers, arbitra- 
tion procedure is handled as follows: 

“B. Jurisdiction. 

“The Board shall have jurisdiction and 
authority only to interpret, apply or deter- 
mine compliance with the provisions of this 
agreement. . . / The Board shall not have 
jurisdiction or authority to add to, detract 
from or alter in any way the provisions of 
this agreement. 


“C. Rules and Regulations. 
“The Board, after consultation with the 


Company and the Union, shall adopt such 
additional rules and regulations required to 





5 “Standards of Evidence in Arbitration Pro- 
ceedings,’’ 4 Arbitration Journal (N. S.) 252 
(1949); see Braden, ‘‘Problems in Labor Arbi- 
tration,’’ 13 Missouri Law Review 143. 

® Halstead v. Seamen, 82 N. Y. 27; see Frey, 
“The Logic of Collective Bargaining and Arbi- 
tration,’’ 12 Law and Contemporary Problems 
264, 275ff. 

7 Contract between General Motors Corpora- 
tion and UAW-CIO, 5 CCH Labor Law Reports 
1 53,101; contract between Brooklyn Union Gas 
Company and Transport Workers Union, 5 CCH 
Labor Law Reports { 53,120, p. 53,206; compare 
contract between Consolidated Edison Company 
and Utility Workers Union, 5 CCH Labor Law 
Reports { 53,150, p. 53,345, Article XI, Section 
41, subds. 1-4; contract between Ford Motor 
Company and UAW, 5 CCH Labor Law Reports 
1 53,160, pp. 53,388ff., Article VII, Sections 15, 
16, 20 and 21. 

Section 20 reads: 

“The Umpire may make such investigation 
as he may deem proper, and may, at his option, 
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hold a hearing and examine the witnesses of 
each party, and each party shall have the right 
to cross-examine all witnesses produced and to 
make a record of all such proceedings.’’ 

8 Fur industry. 

*How Collective Bargaining Works 
Twentieth Century Fund), pp. 62-63 
Newspapers) : 

‘‘Newspaper arbitration has no rigid rules of 
evidence as in courts of law. The chairman 
judges the evidence without restriction. Nor is 
he bound by precedent ‘established’ by former 
arbitration decisions, although these precedents, 
often persuasive, are frequently introduced as a 
basis for arguments. Thus flexibility is as- 
sured.”’ 

See also pp. 418-419 (Men's Clothing); p». 
458-459 (Hosiery); compare ‘‘Arbitration Provi- 
sions in Union Agreements in 1949,’ 70 Monthly 
Labor Review 160ff. 


(The 
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govern its procedure and administration. 
Such consultation shall take place before 
any such rules and regulations are made 
effective. 


“E. Time to Present Evidence. 


“The Board shall afford to the Company 
and the Union a reasonable opportunity to 
present evidence and to be heard in support 
of their respective positions.” ” 


In the agreement between the Capital 
Steel & Iron Company and the Bridge and 
Structural Iron Workers, AFL, the pro- 
cedure for arbitration is as follows: 


“The procedure to be followed in sub- 
mitting the dispute or differences to the 
arbitrator shall, unless agreed upon by the 
parties within three days after the selec- 
tion of the arbitrator, be determined by the 
arbitrator himself.” 


The collective bargaining agreement be- 
tween the Bendix Aviation Corporation 
and the UAW provides the basis for cross- 
examination of witnesses as follows: 


“, . each party shall have the right to 
cross-examine all such witnesses and to 
make a record of all such proceedings.” 


One contract gives the hearing officer the 
right to use previous awards as precedent 
for deciding cases. This agreement, which 
is between the Western Union Telegraph 
Company and the American Federation of 
Labor, provides: 


“In any arbitration hereunder, if either 
party presents the written award and opin- 
ion of an arbitrator rendered in a previous 
arbitration under this contract, .. . the arbi- 
trator is empowered to determine the appli- 
cability of such award and opinion to the 
pending issues. If he determines that the 
pending matter involves the same issue of 
law, fact and contract principles, then such 
prior award and opinion shall be controlling 
on the same question of principle and inter- 
pretation of contract.” 


Maintain Liberal Approach 


Unfortunately, most collective bargaining 
agreements do not set up standards and 
procedures to be followed in arbitral pro- 
ceedings. Hence, until uniform rules are 
promulgated to guide both the hearing of- 
ficer and the disputants, a liberal approach, 
if any, should be maintained in the use of the 
legal rules of evidence. 


If the disputants desire to have the legal 
rules of evidence applied, nothing further 
need be done; the converse proposition holds 
true as well. 


In the conduct of quasi-judicial hearings, 
administrative agencies are not bound to 
adhere to the legal rules of evidence.” It 
would seem to follow that the hearing of- 
ficer in an arbitral proceeding, which is con- 
siderably less formal, should not be bound 
by the legal rules of evidence unless re- 
quested by the parties. 


Most certainly hearings held by adminis- 
trative agencies and boards are more legalistic 
in approach than labor arbitrations. In the 
latter proceedings, most disputes stem from 
a human relationship which has hit an 
obstacle or snag in the proper maintenance 
thereof. On the other hand, most ad- 
ministrative hearings are held so that statutes 
enacted to control certain forms of enter- 
prise may be made more effective.” The 
arbitral proceeding should be more informal 
in approach and less exacting in the kind 
of proof that is required. 


‘Facts, and All the Facts”’ 


By and large, there are rare instances where 
the admission of evidence, although techni- 
cally inadmissible, will lead to an unfair 
hearing and an unjust award. If such a 
situation should occur, remedial measures 
can be taken.” Most rules of evidence “are 
merely rules of caution, i. e., they are based 





%*5 CCH Labor Law Reports { 53,110, p. 
53,159. 

11 Agriculture & Markets Law, Section 3, 
subd. 1; Public Service Law, Section 20; Labor 
Law, Section 706, subd. 2 (New York State 
Labor Relations Act); Insurance Law, Section 
23; Labor Law, Section 533, subd. 2 (Unemploy- 
ment Insurance Law); Workmen’s Compensa- 
tion Law, Section 118; Labor Law, Section 41. 
But, see Rules of the State Liquor Authority, 
Rule 1, subds. 7, 8 and 11; Alcoholic Beverage 
Control Law, Section 119, subd. 2. Compare 
Title 29, USCA (Taft-Hartley Act), Section 160 
(b); Rules and Regulations, NLRB Sections 
203.39, 203.58; Title 5, USCA, Sections 1006 (a), 
(b), (c) (Administrative Procedure Act). (All 
statutes referred to are New York statutes 
except where otherwise indicated.) 
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#2 Applications for licenses to conduct a retail 
or wholesale business, Alcoholic Beverage Con- 
trol Law, Section 2; Rules of State Liquor 
Authority, Rule 1, subd. 1; Rule 2, subds. 8, 9; 
Public Service Law, Section 20; Rules of 
Procedure of the Public Service Commission, 
Rules Ii, III; for applications in rave proceed- 
ings, franchises for railroads and certificates of 
convenience, compare Rapid Transit Law 
(N. Y.), Section 60, subds. a and b. 

18 Matter of Application of Fenster, 234 App. 
Div. (N. Y.) 868; Drug Store Employees Union 
v. Reid & Yeomans, 265 App. Div. (N. Y.) 870; 
Nawarro’s Application, 266 App. Div. (N. Y.) 
181; Universal Metal Products Company vv. 
United Electrical R. & M. Workers, 179 Misc. 
(N. Y.) 1044; Rivers v. Farrer, 79 Ga. App. 445; 
Gravenhorst v. Zimmerman, 236 N. Y. 22 (evi- 
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upon a possibility of error; so that the fail- 
ure to observe the rule is perfectly consistent 
with a high probability of truth.”“ The ex- 
clusion of evidence, if improperly ruled out, 
may lead to more harm than if the evidence 
were admitted. The comments of Messrs. 
Updegraff and McCoy on the subject are 
most illuminating. They say, “The parties 
must be made to feel that the arbitrator 
wants the facts, and all the facts, without 
regard to rules of procedure.”™ (Italics 
supplied.) 


Perhaps one of the most troublesome 
matters which arises in the course of an 
arbitral hearing is the objection based on 
the hearsay rule. As soon as a disputant 
attempts to introduce evidence which may be 
technically inadmissible as hearsay, an objec- 
tion is noted. “Arbitrators are not bound to 
apply the generally accepted rules of evi- 
dence, but within the bounds of reason may 
receive any evidence regardless of the rules, 
that seem [sic] relevant and of probative 
force. The most frequent objection made 
to evidence is that it is hearsay. ... Where 
the evidence sought to be elicited is clearly 
hearsay, .. . [the usual practice] is to rule that 
it will be admitted for what it is worth.” ™ 


Based upon his experience and familiarity 
with the particular field, a hearing officer 
can accurately appraise the weight of the 
evidence submitted. Precautions which must 
be maintained in judicial proceedings may 
act as unwarranted hindrances in an arbitral 
hearing. Evidence that would violate technical 
exclusionary rules is, on occasion, germane 
in an arbitral proceeding. There should be 
no insistence upon compliance with the 
technical rules before the evidence is ad- 
mitted. For instance, in an application to 
sustain a discharge, it may be important to 
ascertain if production has been or wili be 
affected, assuming that the acts charged to 
the employee were committed outside the 
plant or during nonworking periods. Com- 
ments and opinions of others familiar with 
the subject matter will be helpful. The hear- 
ing officer can give such weight as he may 
deem appropriate to the evidence so adduced.” 


Time is of the essence in most arbitral 
proceedings. By adhering to the legal rules 





In the arbitral process, speed is 
important and the recital of 
“unnecessary"’ facts will often 
take less time than a full-scale 
legal debate on their admissibility. 





of evidence, delay is created. Time spent 
in considering the arguments of the dis- 
putants could more profitably be spent in 
developing the issues. Likewise, the ap- 
plication of the legal rules of evidence be- 
comes burdensome. After a while arguments 
on the objections conceal the true aspect 
of the issues to be solved and so much de- 
lay is caused that the effectiveness of the 
process is defeated. 


At the conference on arbitration sponsored 
by the Labor Relations Council of the Wharton 
School of Finance and Commerce, Novem- 
ber 12, 1948, T. A. Johnstone, director of 
the General Motors Division of the UAW- 
CIO, made .an address on arbitration of 
grievances under contract. In it he said: 


“ 


. . . Legalism and insistence upon for- 
malism tend to destroy confidence in the 
process and no General Motors worker be- 
lieves that he can in the long run success- 
fully compete with the Corporation on a 
purely legal basis. That a knowledge of 
law is helpful to the Umpire no one can 
deny, but cases are better heard and de- 
cided without injecting it. ... In Umpire 
hearings legal procedure and arguments are 
time-consuming and they confuse the workers 
whose cases are being tried.” 


Pointing up the informality of the arbitral 
procedure is the frequent resort to affidavits’ 
and sworn statements in: lieu of the wit- 
ness’ appearance. I have received repeated 
requests by both sides to accept such state- 
ments where the deponent was not readily 
available. To date I have rarely refused to 
admit such statements. However, it has 
been my practice to advise the parties that, 
although the affidavit or sworn statement 
will be admitted in evidence, I would give 
it little credence, if any. Of course, the pro- 
bative value of such a statement is of no 





(Footnote 13 continued) 

dencé of custom permitted for the purpose of 
qualifying the meaning of an ambiguous con- 
tract); Samuel Kirschbawm Fabric Corporation 
v. L. & G. Greenfield, Inc., New York Law 
Journal, April 6, 1948, p. 1256 (Eder, J.); com- 
pare Hverett v. Brown,+120 Misc. (N. Y.) 349; 
Whitney Company v. Church, 101 Atl. 329, 91 
Conn. 684 (1917); Koepke v. EH. Liethen Grain 
Company, 236 N. W. 544, 205 Wis. 75 (1931). 

441 Wigmore on Evidence 35-36 (3d Ed.). 


Labor Arbitration 


% Updegraff and McCoy, Arbitration of Labor 
Disputes, p. 99. ‘ 

1% Footnote 15, p. 100; see Sturgess, work 
cited, footnote 4, Chap. 10, Section 214, pp. 477ff. 

11 Denis-Marcus, Inc. v. Leonard Sportswear 
Corporation, New York Law Journal, October 
24, 1949, p. 958 (Botein, J.); Kluger, Inc. v. 
Frank Boylan, Inc., New York Law Journal, 
October 31, 1949, p. 1052 (Botein, J.) (depar- 
tures from strict legal rules are part of the 
arbitration risk). 
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consequence, since the other side does not 
have an opportunity to cross-examine the 
affiant.* 

It is important to prevent error caused by 
excluding pertinent material. Admission and 
exclusion of evidence is the primary duty 
of the hearing officer, while the proceeding 
is in session. On occasion, one disputant 
will request that witnesses or a party be 
excluded from the hearing room during the 
testimony of a particular witness. The re- 
quest to exclude witnesses from the hearing 
is a proper one. Whenever it is made, I 
generally grant the application. However, 
the request to exclude a party is an improper 
one and I deny such applications. If the 
hearing officer should exclude a party on 
such an application, sufficient cause might 
exist to warrant a court order vacating the 
award. Professor Sturgess says: 

“It is apparent that the arbitrators have, 
at the most, only a very restricted discre- 
tion to exclude a party from the hearing 
while the adverse party is presenting his 
case by his own statement, by the testimony 
of witnesses, or by other evidence. A party’s 
right to be heard is generally deemed to 
carry the right of cross-examination.”” 

In the event one party disregards proper 
procedure or disregards the arbitrator’s rul- 
ings and becomes unruly, as Professor 
Sturgess points out, the hearing officer may 
exclude such party from the hearing. 

A question comes to mind whether the 
hearing may proceed in the party’s absence. 
The better procedure to follow in such a 
case is to recess the hearing to another time 
in the event the “going gets rough.” Other- 
wise, the excluded party could raise an objec- 
tion at the time confirmation of the award 
is requested, based on the fact that he was 
not present when testimony was adduced 
against him. 


Rule with No Exceptions 


There is one standard which may be 
called a rule with no exceptions. I refer to 
the situation where, in the course of the 
hearing, one of the disputants attempts to 
introduce into evidence offers of settlement. 





An objection timely raised should be sus- 
tained. If no objection is made, the hearing 
officer should rule it out on his own motion. 
There is no place in arbitration for the con- 
sideration of offers and counteroffers made 
by the parties prior to the hearing. What- 
ever goes on around the bargaining table 
should be considered as confidential matter 
not subject to attack by either side at an 
arbitral hearing. If the contrary were to 
be permitted, both parties to a negotiation 
would be loath to be frank and honest with 
one another. A salutary provision which is 
intended to protect the parties in informal 
conferences is contained in the rules of the 
New York State Labor Relations Board. 
Anything, according to this rule, which is 
said at informal conferences, may not be 
used at formal hearings before a trial ex- 
aminer, unless the parties specifically agree 
to permit its use.” 


It is apparent, therefore, that prearbitral 
offers should neither be received nor con- 
sidered once a dispute is submitted for de- 
termination by an arbitrator. 


Rule with Few Exceptions 


Finally, arbitrators may not, under any 
circumstances, receive evidence ex parte. All 
disputants must have an opportunity to ex- 
amine the evidence and to offer proof to-rebut, 
where possible, the assertions offered in 
support of the claim. The arbitrator must 
hear all the evidence in the presence of 
both disputants. In exceptional instances, 
and on notice, and with the consent of all 
concerned, evidence may be received ex 
parte. In such a situation, the other party 
must receive copies of all documents and 
offers of proof submitted to the hearing 
officer.” 


In conclusion, the use of legal rules of 
evidence should be excluded from the arbitral 
process. To maintain an expeditious informal 
process, gaited to the needs of a dynamic in- 
dustrial society, the needs of disputants in 
labor controversies should not be delayed 
by adherence to the legal rules of evidence. 

[The End] 





% Updegraff and McCoy, work cited, footnote 
15, p. 109. 

1# Sturgess, work cited, footnote 4, pp. 478ff. 

2° Rule 59: 

‘‘Hearings;, Evidence as to Transactions had 
at Informal Conferences: No testimony or evi- 
dence shall be given or received at any hear- 
ing concerning transactions had or statements 
or communications made concerning charges 
previously filed with the Board during the con- 
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duct or course of any informal conference 
called and held by the Board, or any of its 
members or agents, unless at the hearing all 
parties and Board’s Attorney shall expressly 
waive this provision. . . .’’ 

“Interesting Labor~-Awards,’’ 5 Arbitration 
Journal (N. S.) 178 (offers of settlement). 

21 Sturgess, work cited, footnote 4, Sections 
217, 219, 220 and 221; compare same work, 
Section 207. 
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How to Terminate 


a Pension Trust 


By HARMON’ ACKERMAN 





& SEEMS ODD to write concerning the 
termination of a pension trust, at this 
time. This question has arisen, does arise 
and will continue to arise from time to 
time. The ten-year rule of the Treasury 
Department is only a prima-facie rule and 
not a statute of limitation. Neither is the 
defense of res judicata available. 


The present excess profits tax, the freez- 
ing of wages and waning manpower will 
have a tendency to induce new pension 
plans. Old pension plans for the same 
reasons will be amended to provide increased 
benefits. Yet, with all this, some pension 
plans will be forced to liquidate. The 
same reasonings that existed in 1943-1944 
and 1945 are again becoming factors in 
seeking new pension plans in order to keep 
the employees at their jobs. New ideas 
will crop up and it will not be surprising 
to see an agreement based upon the present 
value of one dollar and the future value of 
one dollar or the benefits based on the rise 
and fall of the “Cost of Living Index.” We 
have plenty of literature on the subject of 
pensions. I still advise caution for the 
reader. One should not rush into such a 
plan without careful study. If possible, 
obtain the advice of an expert. Careful 
planning now will save heartaches later. 
You are dealing with human beings and 
they deserve your utmost consideration. 
You and your employees are entitled to the 
best that your proposed expenditure will 
purchase. Be sure that your agreement is 
carefully drawn with power to amend as 
the exigency arises. Careful consideration 
should also be given to the income tax laws, 
so that, in the event of termination, the tax 
will not take an undue proportion of the 
fund or remaining benefits. 

Some approved pension: plans have al- 
ready fallen by the wayside. According to 
the Annual Reports of the Commissioner 
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BOOM OR BUST, THIS QUESTION 
WILL CONTINUE TO COME UP, THE 
AUTHOR IS A NEW YORK ATTORNEY 





of Internal Revenue, we find that from 
June 30, 1946, to June 30, 1947, over 100 
termination rulings were issued, shown un- 
der the heading “Effect on Prior Qualifica- 
tion Because of Termination.” In 1948, the 
department had over 300 applications on 
hand and 275 rulings were issued. In 1949 
the department received 235 new applica- 
tions for termination. A letter received from 
the office of the Commissioner shows that 
as of November 30, 1950, rulings totaling 
1,059 had been jssued. These annual reports 
also show that over 400 rulings were issued 
involving curtailment of the benefits of these 
plans. The reasons given for discontinu- 
ance of the pension plans are not shown 
in these annual reports. In actual practice 
each application must stand on its own merits. 


Insured-Approved Plans 


I have been in communication with sev- 
eral life insurance companies, and it is in- 
tersting to learn that only an infinitesimal 
number of insured-approved plans have 
been terminated. The reason for this favor- 
able showing of the life companies is easy 
to be found. After the first rush of 1943, 
standards were set up and adhered to. The 
financial status of the employer was investi- 
gated as well as his business ability to 
continue the plan in the future. 

What are the reasons for termination? 
The answer-is not simple. The financial 
drain of the plan may be a leading cause. 
At least it would seem so at first blush. 
However, I doubt it, as the bankruptcy 
records do not disclose any such cases. 
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Only one or two cases have appeared in 
the Federal Reports. The records of the 
life insurance companies show a negligible 
number of insured-approved plans that have 
so terminated. Therefore, there must be 
other causes for termination. Consolidation 
and sale of business is high on the list. 
Union pension plans account for a number 
of terminations, followed by a switch to 
group annuity; dissatisfaction of employees 
or employers with the plan; change of busi- 
ness because of economic conditions; the 
taking over of the business by the federal 
government. There may be other causes, 
but the over-all picture shows that the above 
are the chief reasons given for termination. 


Termination Procedure 


How does one obtain a ruling to termi- 
nate a pension plan? After gathering all 
the facts and figures concerning the pension 
plan, a letter should be composed, addressed 
to the Commissioner of Internal Revenue, 
Washington 25, D. C., Attention: Pension 
Division. In this letter you outline the 
reasons for termination, giving facts and 
figures. You will then hear from the field 
office with a request to file data and in- 


formation outlined in PS No. 60. This 
information consists of date of termination; 
statement as to whether any of the funds 
would revert or become available to the 
employer; statement as to whether any of 
the funds were contributed or invested in ° 
obligations or property of the employer or 
related company. .There must be submitted a 
yearly tabulation in columnar form of data 
for each of the twenty-five highest-paid em- 
ployees and for all other employees as a 
single group. In this tabulation, the name 
should be set forth; office held; percentage 
of stock held; total compensation; employ- 
ee’s contribution; employer’s contribution; 
shares of each in forfeitures; percentage 
for each in ratio to total for all; value of 
benefits to be distributed; number of par- 
ticipants at beginning of each period; number 
dropped and those remaining at the end of 
each period; financial status of the plan; 
and finally total computations for each: 
heading. A balance sheet for the last tax- 
able year is submitted and a statement 
of net earnings and taxes paid for each of 
the years of the plan. The field office is 
very heipful and no trouble should be en- 
countered if the information and data are 
correct and in detail. [The End] 





WAGES OF THE BUILDERS 


Wage scales of union workers in the construction industry rose 1.8 per cent during the 
last quarter of 1950, slightly more than during the preceding three months (1.6 per cent), 
according to a survey of seven major building trades in eighty-five cities. Higher pay scales, 
affecting approximately a third of the 543,000 construction trade workers covered, were 
reported to the Bureau of Labor Statistics for at least one craft in three fourths of the 
cities surveyed. The bureau’s estimate of the average hourly scale of union workers in 
building construction was $2.36 on January 2, 1951, or four cents above the level of 


October 2, 1950. 





Average amount of increase 
Trade October 2, 1950, to Rate levels 
January 2, 1951 January 2, 1951 

Percent Cents-per-hour Low Average High 
iiidewées: >). caw cae. 1 ae 1.1 3.1 $2.25 $2.89 $3.50 
Ceenee.. 2.4) ores 4d) 20. 2a 2.2 5.2 1.65 2.46 3.00 
RR IOMING Fsbo, i AA 2.4 6.2 1,90 2.66 3.20 
Pema LK Aah oe 9 2.1 1.38 2.33 2.65 
I is Nahin et aaaiins 1.) 3.2 2.25 2.88 3.30 
Plumbers pater Sole BOT CR ae va 8 2.0 2.00 2.65 3.10 
Building laborers .............. 2.4 3.7 85 1.61 2.19 
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PENSION PLANS— 
Check List for Administrators 






By JULES J. JUSTIN 





Reprinted from the November, 1950 
issue of the Harvard Business Review. 
The author is a New York attorney 





O the practical business executive, the 

question today is not whether pension 
plans are proper subjects for collective bar- 
gaining. That question has been answered 
“ves” by the courts and by the accomplished 
fact. Its rationale, if one is needed, has 
been expounded in the Report of the Steel 
Industry Board. Here, in part, is what that 
board said about the persion dispute be- 
tween the steelworkers union and the steel 
industry: 


“We think that all industry, in the ab- 
sence of adequate Government programs, 
owes an obligation to workers to provide 
for maintenance of the human body in the 
form of medical and similar benefits and full 
depreciation in the form of old-age retire- 
ment—in the same way as it does now for 
plant and machinery. This obligation is one 
which should be fulfilled by enlightened busi- 
ness management not when everything else 
has been taken care of but as one of the 
fixed costs of doing business—one of the 
first charges on revenues before profits. It 
should be viewed as somewhat comparable 
to the necessity of making maintenance and 
depreciation allowances on non-human ma- 
chinery. In this way, practical effect will be 
given to modern social consciousness on the 
subject of security for workers in industry.” ’ 


The issue of pension and retirement plans 
has been joined by the two parties to labor 
contracts. “How shall this subject be han- 
dled at the bargaining table?” is now the 
practical question of the negotiators. 































The pension check list in this article— 
designed for administrative purposes in gen- 
eral and for use at the bargaining table in 
particular—has the following objectives: 


(1) To set forth some of the basic facts 
and applications of the law with respect to 
negotiating pension and retirement plans; 

(2) To indicate the kind of factual data 
and information that negotiators must have 
if their bargaining is to be conducted on 
firm grounds; 

(3) To point out the possible areas of con- 
flict between a pension plan and the basic 
collective bargaining agreement, and the in- 
terrelationship of one to the other; 

(4) To detail the bargainable factors and 
considerations for establishing a pension or 
retirement plan; and 

(5) To remove, at the risk of oversim- 
plicity, the “dread” of the average negoti- 
ator embarking upon a subject which up to 
now has been left to the experts. 

A note about the last point may be in 
order: Bargaining on pension plans is a 
complicated and costly affair. It is full of 
pitfalls. A faulty, hybrid plan can cause 
serious consequences, both to management 
and unions: The goal is to bargain for a 
plan that: (1) is actuarially sound; (2) meets 
all legal requirements; (3) can be financed 
within the existing and future financial abil- 
ity of the employer; (4) has the reasonable 
prospect of survival; (5) provides a basis 
for honestly meeting the employees’ quest 
for security; and (6) gives value in terms of 
production and employee morale to all parties 
concerned. 

Clearly, in dealing with the subject of 
pensions, expert legal and actuarial advice 
is imperative—both before and at the bar- 
gaining sessions. The establishment of a 





1From Report to President of the United 
States on the Labor Dispute in the Basic Steel 


Pension Plans 


Industry by the Steel Industry Board, submitted 
September 10, 1949. 
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definitive and workable plan requires more 
than ordinary skills. The negotiator’s task 
is a heavy enough one without his assuming 
the added responsibility of the actuary, the 
lawyer and the statistician. However, the 
negotiator needs to have at least a speaking 
acquaintance with the basic points involved, 
so that his position at the bargaining table 
may be fortified. That is what the following 
check list—or, perhaps better, pitfall cat- 
alogue—seeks to accomplish. 


(For the convenience of readers who may 
wish to explore certain points more fully, 
there are references [in brackets] to articles 
previously published in the Harvard Busi- 
ness Review.’) 


Prebargaining 
A. The Law— 


Do you know that Section 302 (c) (5) of 
the Labor-Management Relations Act 
of 1947 (Taft-Hartley) provides that if 
employer contributions are made to a 
trust fund established by the union, then 


iw Mee 


Such payments for pension benefits 
to employees, their families or de- 
pendents, or for insurance to provide 
such benefits, must be held in trust. 


A detailed basis on which such pay- 
ments are to be made must be speci- 
fied in a written agreement. 


Employers and employees must be 
equally represented in the adminis- 
tration of such fund. 


Provision must be made for the ap- 
pointment of an impartial umpire, 
either by the parties themselves, or, 
if not agreed upon, then by desig- 
nation of a federal district court 
where such trust fund has its prin- 
cipal office. 


Provision must be made for an annual 
audit of the trust fund. 


[] 6. A statement of the results of the 
audit must be available for inspec- 
tion by interested persons. 


O) 8. Willful violation of the act is a mis- 
demeanor, punishable by a fine of 
not more than $10,000 or imprison- 
ment for not more than one year, or 
both. 


Federal district courts have jurisdic- 


Ci: F 
tion to restrain violations. 
0 10. There are three exceptions under the 


act: 


[1] (a) The foregoing requirements did 
not apply to contracts in effect 
on June 23, 1947, for the period 
only until July 1, 1948. 

The requirements of (1) written 
agreement, (2) equal representa- 
tion, (3) impartial umpire, and 
(4) annual audit, are not appli- 
cable to contributions to such 
funds established by collective 
bargaining agreements entered 
into prior to January 1, 1946. 


The requirement that money 
must be held in a separate trust 
fund for the specifically defined 
purposes does not apply to funds 
which prior to January 1, 1947, 
provided for pooled vacation 
benefits. 


QO) (b) 


The foregoing Taft-Hartley require- 
ments apply only where the trust 
fund is established by a representa- 
tive of the employees in an industry 
affecting commerce. 


The foregoing Taft-Hartley Act re- 
quirements do not apply to plans or 
trust funds that may be established 
by employers. [Dean, Part I, p. 33.] 


B. Interpretations and Application of the 
Law— 
© 1. Do you know that under the Wag- 
ner Act (pre-Taft-Hartley) 

0] (a) The parties had a continuing ob- 
ligation to bargain in good faith 
upon request on any subject 
matter included in rates of pay, 
wages, hours of employment or 
other conditions of employment. 





0 (b) This duty existed during the con- 

[() 7. Payments for pensions or annuities tract term even though a provi- 
must be made to a separate trust sion specifically covering such 

fund, which cannot be used for any subject matter was contained in 

other purpose. a written collective bargaining 
?Simons, ‘Payroll Flexibility Through Em- Schwartz, “Employer Initiative in Pension 


ployee Trust,’’ July, 1948. 


Rowe, ‘‘Profit-Sharing Plans in Industry,”’ 
September, 1949. 
Myers, ‘‘Governmental and Voluntary Pro- 


grams for Security,’’ March, 1950. 
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Programs,’’ May, 1950. 

Dean, ‘‘Accounting for the Cost of Pensions— 
A Lien on Production’’ (Part I), July, 1950; 
(Part II), September, 1950. 


March, 1951 @ Labor Law Journal 














agreement. Lone Star Gas Com- 
pany, 18 NLRB 420 (1939); 
NLRB v. Sands Manufacturing 
Company, 306 U. S. 332 (1938). 


0 (c) The obligation to bargain in 


good faith did not include the 
obligation to agree. 


2. Do you know that under the Labor- 


Management Relations Act of 1947 
(Taft-Hartley) 


(a) Section 8 (d) provides for the 
continuing obligation of both 
parties to bargain in guod faith, 
upon request, on any subject in- 
cluded in rates of pay, wages, 
hours of employment, or other 
conditions of employment. 


0) (b) With the exception that neither 


party is required to discuss or 
agree to any modification of the 
terms and conditions contained 
in a contract for a fixed period, 
if such modification is to be- 
come effective before such terms 
and conditions can be reopened 
under the provisions of the con- 
tract. 


OJ (c) Pensions and retirement plans 


are bargainable under the act, 
and are included within the scope 
of “wages” and “conditions ‘of 
employment.” Inland Steel Com- 
pany, 77 NLRB 1, enf’d 5 LasBor 
Cases { 64,737, 170 F. (2d) 247 
(1948). 

(d) Health and welfare programs, 
group lifé insurance, and health 
and accident insurance plans are 
bargainable under the act. W.W. 
Cross and Company, Inc., 77 
NLRB 1162, enf’d 16 LABor Cases 
q 65,157 (CA-1, 1949). 


O (e) Under a reopening provision, if 


parties fail to agree, the union 
has the right to strike before the 
end of the contract term, after 
giving sixty days’ notice. Wil- 
son & Company v. United Pack- 
inghouse Workers of America, 16 
Lasor Cases J 64,997 (DC N. Y., 
1949). 

(f) The obligation to bargain in good 
faith does not include the ob- 
ligation to agree. [Schwartz, p. 
61.] 


0 3. The obligation to bargain in good faith 


is a continuing one, irrespective of 
ati existing contract, with respect to 
pension and retirement plans, health 
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and welfare plans or other condi- 
tions of employment, limited only 
by 2 (b) above. 


The employer cannot, in the face of 
objection by the union, unilaterally 
install or modify or cancel an exist- 
ing pension or health and welfare 
program which was negotiated with 
the union. [Dean, Part I, p. 33.] 


[] 5. Where there is no contract provision 


O 6 
O 7 
O 8 
+s 
0 10. 
0 ll 


covering the subject matter, the em- 
ployer cannot refuse to bargain in 
good faith with the union on the 
installation or modification or the 
administration of a pension or retire- 
ment plan. Allied Mills, Inc.,82 NLRB 
854, 2 CCH Lazsor Law Reports (4th 
Ed.) 7 8817 (1949). 


This obligation continues during the 
term of a contract, even though at 
the time of the negotiation and ex- 
ecution of the contract the union 
withdrew demands covering or re- 
lating to pension and retirement 
plans, existing or nonexisting. 


This obligation continues during the 
term of the contract, irrespective of 
a management’s-rights clause reserv- 
ing to management the right to 
“retire” employees. 


This obligation continues during the 
term of the contract, unless there is 
expressed a clear and_ explicit 
“waiver of right” by the union or 
an unmistakable showing of such 
waiver of right. Tide Water Asso- 
ciated Oil.Company, 2 CCH Lasor 
LAw Reports { 9207, 85 NLRB 1096 
(1949). 


Where the existing contract con- 
tains a provision covering the sub- 
ject matter or a clear and explicit 
“waiver of right” by the union, the 
obligation to bargain does not re- 
quire either party to discuss any 
modification of the terms and condi- 
tions contained in a contract for a 
fixed period, if such modification is 
to become effective before such terms 
and conditions can be reopened 
under the contract. See 2 (b) above. 


Again, the obligation to bargain in 
good faith does not include the ob- 
ligation to agree. 


The employer is required, upon re- 
quest of the union, to provide it with 
material and relevant information for 
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bargaining. Cincinnati Steel Castings 
Company, 2 CCH Lapor Law ReE- 
Ports (4th Ed.) { 9323, 86 NLRB 592; 
Sherwin-Williams Company, 130 F. 
(2d) 255 (CCA-3, 1942). 


C. Tax Exemptions and Deductions— 


O 
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Do 


you know that the United States 


Internai Revenue Code, Title 26, Sec- 
tions 23 (p) and 165, provide that: 


1, 


If a pension plan qualifies under 
Section 165 of the Internal Revenue 
Code, payments made to the trust 
under it and income thereof are not 
taxable under Section 23 (p). The 
employer can deduct his contribu- 
tion to it as business expenses each 
year. The employee or his benefici- 
ary pays a tax in the year the bene- 
fit is received. [Dean, Part I, p. 36.] 


The requirements to qualify under 
Section 165 are: 


(a) The plan must be for the ex- 
clusive benefit of the employees 
or their beneficiaries. 


(by Employer and/or employee con- 
tributions and the accumulation 
and income thereof must be dis- 
tributed in accordance with the 
plan. 


(c) No part of the trust can be used 
for or be diverted to purposes 
other than the exclusive benefit 
of the employees or their bene- 
ficiaries at any time prior to 
satisfying all liabilities under the 
plan. 


(d) The plan must benefit either 
seventy per cent or more of all 
employees or eighty per cent or 
more ‘of eligible employees _ if 
seventy per cent of all employees 

. are eligibie. Exclusion froma 
plan of employees employed for 
less than a prescribed minimum 
period, not exceeding five years, 
and of employees whose cus- 
tomary employment is not more 
than twenty hours a week or 
not more than five months in 
any year, is permissible. 


(e) Employees must qualify under a 
classification found by the Com- 
mission not to be discriminatory 
in favor of officers, shareholders, 
supervisors or highly paid employ- 
ees of the employer. [Schwartz 


p. 69.] 





CO) (f) The contributions to or benefits 
under the plan must be found 
not to discriminate in favor of 
officers, shareholders, supervis- 
ors or highly paid employees of 
the employer. [Simons, p. 443.] 


C] 3. Section 23 (p) of the Internal Reve- 
nue Code, which regulates in detail 
the amount of tax deductible in any 
one year for current service and for 
funding the cost of past service, must 
also be complied with. [Simons, pp. 


443-444, ] 


[1] 4. The pension plan and supporting 
actuarial data must be submitted 
to the Commissioner of Internal 
Revenue for approval. 


D. Factual Data for the Bargaining Table— 
The negotiator should be prepared with 


[) 1. Number, age levels, sex, family sta- 
tus, length of service, job classifica- 
tions, wage rates and earnings of 
employees in bargaining unit, and 
also of employees outside bargain- 
ing unit. 

[] 2. Statistics on prior company expe- 
rience as to employment expansion 
and retraction, employees’ layoff, 
military service, accident and sick- 
ness, disabilities, quits, retirements 
or severances from employment. 


[] 3. Prior or present retirement policy 
or practice, if any, and pension or 
retirement benefits, if any, concern- 
ing employees in and out of bargain- 
ing unit. 

[] 4. Cost and method of payment, cover- 
age and eligibility requirements for 
present benefits to employees, if any, 
in and out of bargaining unit; for 
group or individual life, health or 
accident insurance; or for other wel- 
fare plans or programs. 


At the Bargaining Table 


A. Relation to the Basic Contract— 
At the bargaining table it may be useful 
to consider that three distinct agreements 
or contracts are to be negotiated: 


[] 1. The basic collective bargaining con- 
tract, which sets forth the wages, 
hours and conditions of employment. 


[} 2. The agreement to establish a pension 
plan, setting forth in general terms 
the basic conditions of the plan. This 
may take the form of a provision or 
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clause in the basic collective bar- 
gaining contract or of a separate 
“stipulation of agreement,” executed 
simultaneously with the basic collec- 
tive bargaining agreement. 


The pension plan agreement, setting 
forth in detail the terms, conditions 
and definitions governing the estab- 
lishment and administration of the 
plan. 


B. Stipulation of Agreement— 


i & 
O 2 
tj) 3 
O 4 


This agreement, setting forth in gen- 
eral terms the basic conditions of the 
pension plan, should be negotiated 
upon at the time of negotiating the 
basic collective bargaining contract. 


Bargaining should be conducted for 
a “package” settlement, so that all 
of the other cost items of the basic 
contract and of the pension plan 
are considered. 


The basic collective bargaining con- 
tract should refer, by an appropriate 
clause, to the pension plan agree- 
ment without incorporation therein 
and should state that all matters per- 
taining to the plan and benefits 
thereunder shall be governed ex- 
clusively by the plan, when estab- 
lished. 


The particulars and definitions of 
the terms and conditions govern- 
ing the functioning of the plan and 
the administration of the fund should 
not be taken up at the contract bar- 
gaining sessions; they should be re- 
served for future negotiations when 
more time, less pressure and more 
favorable bargaining conditions exist. 
[Schwartz, p. 65.] 


C. Areas of Conflict— 


The negotiator must consider the fol- 
lowing possible areas of conflict between 
the basic collective bargaining contract 
and the pension plan: 


The duration of each. 


[] 2. The effect of the termination of 


O i. 
3. 
O 4 


either one upon the other. 


The scope and type of the grievance 
procedure and of the arbitration 
clause in the basic collective bargain- 
ing contract in relation to the pen- 
sion plan. 


The separability of the administrative 
features of the pension plan from 
the administration of the basic con- 
tract. 


Pension Plans 


(1) 5. The effect of restrictive covenants 
or clauses in the basic collective bar- 
gaining contract, such as “successors 
and assigns,” “past benefits,” “con- 


tracting out” or “plant removal.” 


[1] 6. The effect of past or present policy 
or practice with respect to retire- 
ment or severance benefits, if any, 
under the basic collective bargaining 
contract. 


[1] 7. The scope and effect of a “reopen- 
ing clause” in the basic contract on 
the pension plan. 


[1] 8. The effect upon the pension plan of 
any collateral agreements, oral or 
written, or of any arbitration awards 
previously or thereafter arising 
under the basic collective bargaining 
contract. 


[] 9. The effect upon the pension plan of 
the “no-strike-no-lockout” clause, if 
any, in the basic collective bargain- 
ing contract. 


Cj 10. The scope, definition and applica- 
bility of the terms and conditions 
of the basic contract should be kept 
separate, independent and exclusive of 
the terms and conditions of the pen- 
sion plan. 


Bargainable Factors 
and Considerations 
A. Type or Method of the Plan— 


[] 1. The two basic alternatives for pro- 
viding benefits are specific money 
contributions to a fund and guarantee 
of specific benefits. 

C1) (a) Is the employer to pay a fixed 
cents per hour per employee 
(computed as a percentage) or a 
fixed percentage of its payroll 
to purchase whatever pension 
benefits said money can buy? 


C) (b) Or is the employer to guarantee 
to each employee meeting cer- 
tain eligibility requirements a 
fixed benefit at retirement, irre- 
spective of the cost therefor? 
[Dean, Part I, p. 34.] 


O) (c) If money-payment method, cents 
per hour per employee, or per- 
centage of payroll is used, are 
payments to be made for pres- 
ent and future service only, or 
shall past-service credits also 
be given? [Dean, Part II, p. 
107.] 
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C) (d) 


0) (e) 


O (f) 


O) (g) 


O (h) 


If money-payment method is 
used, is each employee to get 
the same amount of benefit, pur- 
chasable by the money contrib- 
uted, irrespective of an individual’s 
earnings? [Myers, p. 37.] 


If the plan is to guarantee to 
each employee a fixed retire- 
ment benefit, is the guaranteed 
benefit to be the same for each 
employee, irrespective of indi- 
vidual earnings? [Myers, pp. 37, 
40-44. ] 


Is the fixed guarantee of bene- 
fits to be exclusive or inclusive 
of primary federal old-age pen- 
sion benefits, i.e., is it to be in- 
tegrated with the federal social 
security plan? [Myers, p.. 36.] 


If primary federal old-age pen- 
sion benefits are increased in the 
future, shall the increase be de- 
ducted automatically from the 
guarantee under the plan? 
[Dean, Part I, p. 35.] 


The plan in Ford-UAW is a 
guarantee of $100 a month, less 
primary social security benefit 
at age sixty-five, with thirty years 
or more of service and with pro- 
rata benefits at sixty-five with 
less service. [Dean, Part I, 
p. 34.] 


O) (i) The plan in Bethlehem-Steelwork- 


ers and Carnegie-IIllinois-Steel- 
workers, is a guarantee of one 
per cent of average monthly 
earnings during last ten years 
of service, less social security 
benefit, with a minimum guar- 
antee of $100 per month after 
twenty-five years of service and 
pro-rata benefits at sixty-five 
with less service. [Dean, Part 
I, p. 34.] 


C) (j) The plan in Massey-Harris-Steel- 


O (k) 


C] (1) The negotiator 


workers is employer contribu- 
tion of six cents per hour per 
employee to a fund for pensions. 


In other industries, such as 
clothing, fur, warehouse and 
electrical, “patterns” exist or are 
being established on a money- 
contribution basis or a guaran- 
tee of benefits. 


must inquire 
whether a “pattern” exists or is 
being established in his industry 


2 (m) 


O) (n) 


or in his local labor market area. 
[Schwartz, p. 69.] 


In fixing the guarantee benefit, 
are other disability or retire- 
ment benefits to be deducted 
from the gross benefit, such as 
permanent disability under work- 
men’s compensation, future bene- 
fits under state laws or other 
collateral, and similar benefits 
under existing group insurance 
or welfare plans? -[Myers, p. 
36.] 


Nationally, the primary federal 
social security benefit averages 
about $64.50 per month for a 
married man without children 
and $42.50 per month for a single 
man without dependents. The 
amount of federal payments de- 
ductible from the guarantee 
varies with the composition of 
each bargaining unit. 


2. The plan may be contributory or 
noncontributory. 
Negotiating arguments, contentions 
and assertions re contributory plans 


are: 


0 (a) 


0) (b) 
O) (c) 
O (d) 


O) (e) 
0 (f) 


0 (g) 


O (h) 


Employees contribute today one 
half of cost of federal social 
security. 


Contributory plans allow for in- 
creased retirement benefits. 


They give employees assurance 
of vested interest in the plan. 


They allow an employee to ob- 
tain benefits geared to his pres- 
ent earnings and future increases 
in earnings and thus may help 
to stimulate productivity. [Rowe, 
pp. 578-581.] 


Employee’s contributions earn 
interest, which he may secure. 


Not all sections of labor and 
unions favor noncontributory 
plans. 


Contributory plans avoid the 
“tying” of employees to their 
jobs with the particular company. 


They may provide for additional 
benefits, such as disability dur- 
ing employment, convertibility 
before or at termination of em- 
ployment, and death benefits to 
beneficiaries. 


() (i) They serve as incentive to small 


employers to undertake them. 
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0 (Gj) Some of the other types of plans 
negotiated today are “illusory”; 
except for present superannu- 
ated employees, future retire- 
ment security is questionable. 


Negotiating arguments, contentions 
and assertions re mnoncontributory 
plans are: 


O) (k) Employers’ past practice or pol- 
icy concerning pensions for offi- 
cers, executive personnel, and 
others outside the bargaining 
unit generally has been noncon- 
tributory. 


[) (1) Union may negotiate for pen- 
sions in lieu of present wage or 
rate increase, arguing that there- 
by employees themselves pay 
for them. [Schwartz, pp. 63, 
69-70]. 

(1 (m)In noncontributory plans full 
employee participation is as- 
sured and plan is more certain 
of continuity and stability. 


() (n) “Patterns” established in the in- 
dustry or area (steel, automo- 
biles, clothing) may fortify 
union’s position for noncontribu- 
tory plans. 


[] (0) Noncontributory plans allow 
unions to bargain freely for in- 
creased benefits in the future. 


0 (p) Employer contributions to pen- 
sion plans are deductible as 
business expense; therefore, such 
money can buy more _ bene- 
fits for same amount of con- 
tribution (as much as one-half 
times more). [Schwartz, p. 66.] 


CO) (q) The fact that employee con- 
tributions are subject to tax (as 
part of individual incomes) 
means a decrease in “real” earn- 
ings. [Dean, Part I, p. 32.] 


(1) (r) The Steel Fact-Finding Report 
provides the “social” argument 
for noncontributory plans: in- 
dustry’s obligation to provide 
for the depreciation of men as 
well as of machines. [Schwartz, 


pp. 62-63.) 

0) (s) Noncontributory plans tend to- 
ward uniformity in benefit, irre- 
spective of individual earnings 
or needs. 

C) (t) They in effect “tie” employees to 
particular company or job. 


Pension Plans 


O) (u) They adversely affect employees’ 


opportunity to secure “vested” 
right in the funds. 


B. Eligibility Requirements for Participation— 


0 


a 


1, 


Shall ‘a minimum number of years 
of initial employment service be pre- 
scribed? To qualify under Section 
165 of the Internal Revenue Code, 
such period cannot exceed five years. 


Shall trial, probationary, or appren- 
tice employees be excluded? [Rowe, 


p. 571.] 


Shall temporary employees (whose 
customary employment does not ex- 
ceed twenty hours per week) or sea- 
sonal employees (less than five 
months per year) be excluded? 
[Rowe, p. 571.] 


Shall a minimum qualifying or ex- 
clusion age of employees (i, e., un- 
der thirty years of age, over fifty 
years of age) be set? The limita- 
tions of Section 165 (above) must 
be considered. 


The “patterns” in steel and auto- 
mobiles do not set any minimum age 
requirement or any minimum initial 
employment service requirement. 


If the plan is noncontributory and 
no vested employee interest is 
granted, minimum age or initial em- 
ployment service requirements may 
be inadvisable. Such requirements 
do not save the employer money or 
reduce the over-all costs. They may 
adversely affect the stability of the 
plan. 


If “transferable” rights are to be 
given or negotiated upon in the fu- 
ure in the industry or area, mini- 
mum eligibility requirements may 
prove burdensome. 


Employer practices of “informal” 
gift payments to older employees, 
outside the plan, may result in loss 
of tax savings and accumulation of 
interest. Such practices should be 
re-evaluated. 


Requirements for Entitlement to Benefits— 


1. 


What shall be the minimum age for 
vesting of benefits? Sixty-five? 
[Schwartz, p. 64.] 

What shall be the minimum employ- 
ment service for vesting of benefit, 
e. g., twenty, twenty-five, thirty, or 
some other period of years? [Myers, 
pp. 36-37.] 
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D. 


3. What combinations of the above 
and what proratings of benefits, if 
any, shall be negotiated? 


4. How shall minimum employment 
service be caiculated? - On the basis 
of service with the particular com- 
pany, with company and _ subsidi- 
aries, or in the industry? 


5. What shall be the effect upon mini- 
mum employment service require- 
ments of layoffs, rehirings after 
terminations, plant shutdowns, work 
stoppages, personal leaves of absence, 
union leaves, maternity leaves, occu- 
pational accidents, etc.? [Rowe, pp. 
571-572, 584.] 


Compulsory Retirement Policy or Fea- 
tures— 


1. Shall retirement from. employment 
be mandatory at the fixed normal 
age or at some other stipulated age? 
[Schwartz, p. 67; Dean, Part I, p. 
26. ] 


2. Shall retirement be voluntary or 
subject to employer’s, employee’s or 
union’s consent or joint agreement? 


3. Shall a “grace period” be provided 
for the first several years after the 
plan’s effective date for the older 
employees? 


4. Shall a terminal period be fixed at 
which retirement is compulsory— 
say, at seventy years? 


5. Shall provision be made to allow 
employees to retire voluntarily be- 
fore the normal retirement age un- 
der the plan? 


6. If so, what preconditions shall be 
set and what prorated benefits shall 
be provided? 


7. Will an employee continue to accu- 
mulate service employment credits 
or benefits if he continues to work 
after the normal retirement age? 


8. Shall contributions to the plan con- 
tinue for an employee who continues 
to work after the normal retirement 
age? 


9. Has the effect of an early retire- 
ment age upon the stability of the 
plan been calculated? It is estimated 
that it costs one and one-half times 
more to pay retirement benefits for 
an employee retiring at sixty than 
it does for an employee retiring at 
sixty-five years of age. 








Oj 11. 


An employee retiring before the 
normal retirement age reduces the 
contributions for him to the plan 
for the remaining period. 


When an employee retires before 
the normal retirement age, the ac- 
cumulation of interest on contributions 
for him is lost for the remaining 
period. 


What effect will a variable-age re- 
tirement policy under the plan have 
on the job security of older employ- 
ees, the job efficiency requirements 
of the employer, and the employ- 
ment and promotional opportunities 
for the younger employees? 


Has the employer’s past or present 
policy or practice of retiring em- 
ployees and the conditions govern- 
ing employment under the basic 
collective bargaining agreement been 
considered? Have they been corre- 
lated with the plan’s retirement 
features? 


E. Employee Disability or Death Benefits— 


ses 
O 2 
O 3 
O 4 
Ta 
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The stability of the fund should be 
considered for its primary purpose 
of providing pensions, if disability 
or death benefit rights are to be pro- 
vided. 


The costs of disability or death ben- 
efit rights are high and should be 
rigidly prescribed, if granted. 


If such provision is made, it should 
be correlated with existing group 
life and health insurance plans so 
as to avoid duplication of benefits 
or pyramiding of costs. 


If the plan is contributory, more 
leeway may be present to provide 
for disability or death benefits. 


Under the Ford-UAW plan, disa- 
bility benefit is allowed of $50 a 
month at the age of fifty-five, with 
thirty years or more of service. 


Under the Bethlehem-Steelworkers 
plan, the disability benefit provided 
is the normal pension formula, with 
a minimum of $50 a moath after 
fifteen years of service and up to 
age sixty-five, and thereafter normal 
pension benefit. 


What shall constitute disability? 
Meaning of “total and permanent 
incapacitation” from regular em- 
ployment or from any “gainful em- 
ployment” must be carefully defined. 
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(1 8 What minimum age and service em- 
ployment credit should be set before 
disability or death benefits are 
allowed? 


CO) 9. If death benefits are to be paid, 
what shall be the amount of benefit 
and how shall it be paid to em- 
ployee’s beneficiary? 


0 10. Shall provision be made for death 
benefit if employee dies after retire- 
ment? 


0 11. If disability payments are to be 
made, what effect, if any, will pay- 
ments under workmen’s compensa- 
tion or under other disability laws 
or plans have on the pension plan? 
[Myers, p. 36.] 


0 12. If disability benefit is provided, 
what effect will it have on employ- 
ee’s right to pension benefit? 


F. Employee Vested Rights in the Fund— 


[] 1. If the plan is noncontributory, shall 
the employee have any vested rights 
before qualifying for pension itself? 

[] 2. If plan is contributory, shall em- 
ployee have any vested rights, upon 
death or retirement, before or after 
qualifying for pension itself? 

O 3. What effect will vesting have on the 
stability of the plan and on tax law 
requirements? [Simons, p. 444.] 


[1] 4. If contributory, what conditions 
and time limitations shall be set un- 
der which employee may withdraw 
his contributions? 

[] 5. Shall the employee be entitled to 
any part of the employer’s contribu- 
tion? 

[] 6. Shall the employee be entitled to 
interest? If so, at what rate upon 
the amount of his contribution? 

[] 7. If the employee dies before or after 
retirement, shall his beneficiary re- 
ceive his contributions or part 
thereof with or without interest, 
and under what conditions or time 
limitations? 


[] 8. If plan is contributory, shall pro- 
vision be made to allow employees 
to exercise certain options of con- 
vertibility as to form and amount of 
pension benefits before actual re- 
tirement (that is, full pension to 
himself alone; division of pension 
to himself and his named benefi- 
ciary, whoever lives longer; or divi- 
sion of pension to himself and lump 
sum to his named beneficiary) ? 


Pension Plans 


G. Source of Benefit Payments; Financing— 


O 


1, 


0 


The fund or source of benefit pay- 
ments may be established by: 


(a) A self-administered trusteed plan 
—contributions are paid to a 
trust fund administered by trus- 
tees appointed: by the parties or 
their designees according to the 
pension plan. [Schwartz, pp. 
66-67; Dean, Part I, pp. 39-40; 
Simons, pp. 444-451.] 


(b) An insurance plan — contribu- 
tions in the form of premiums 
are paid to an insurance com- 
pany, which undertakes through 
individual or group annuities to 
pay the pension benefits as they 
become due. [Schwartz, pp. 66- 
67; Dean, Part I, pp. 39-40.] 

(c) Employer’s treasury plan (“pay- 
as-you-go”) — retirement bene- 
fits are paid as they accrue out 
of current earnings, or payments 
are made in lump sum or by in- 
stallments, sufficient to establish 
a fund to purchase or guarantee 
payment of the benefits to re- 
tiring employees. [Dean, Part 
II, p. 109.] 

(d) Combination plans—the self-ad- 
ministered trusteed plan or the 
employer’s treasury plan may 
pay out benefits from its funds, 
invested or noninvested, or may 
pay premiums or deposits for in- 
vidual or group annuities. 

(e) Self-administered trusteed plan 
allows for full control of the 
plan and fund by the parties, 
costs less in the long run, may 
allow for increase in benefits or 
coverage. [Dean, Part I, p. 39.] 

(f) The insurance plan _ relieves 
management of administrative 
and financial investment re- 
sponsibilities. 


Cost of pensions may be accounted 
for by charging the income account 
when and as: 

(a) Pension benefits are actually 
paid to pensioners. [Schwartz, 
p. 66; Dean, Part II, pp. 102- 
103.] 

(b) Contributions are made to trus- 
tees or insurance companies. 
[Dean, Part I, pp. 36-37; Part 
II, p. 103.] 

(c) Pensioner’s rights legally vest. 
[Dean, Part II, pp. 103-104.] 
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(0 (d) Services upon which pension 
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credits are to be based are ren- 
dered by employees. [Dean, 
Part II, pp. 104-105; 109-110.] 


Accrued Employment Service Credits— 


The “patterns” in steel and auto- 
mobiles allow full credit for past- 
employment service. 


If nothing is said in the negotia- 
tions, full credit for past service 
may be implied. 


. The age, composition and past-em- 


ployment service of employees in 
the unit to be covered under the 
plan must be considered in deter- 
mining payment for past service. 


Past-service pensions may be ac- 

counted for by charging: 

(a) Full estimated cost against 
earned surplus. [Dean, Part II, 
pp. 105-106, 110.] 

(b) Full estimated cost against rev- 
enue in year in which the plan 
is adopted. [Dean, Part II, p. 
106.] 


(c) Interest on the estimated cost 
of the past-service pensions 
against each year’s revenue, the 
estimated cost ‘being charged 
off as it is actually paid out. 
[Dean, Part II, p. 106.] 

(d) Full estimated cost against rev- 
enue over a period of years, and 
interest on unprovided portion 
against revenue each _ year. 
{[Dean, Part II, pp. 106, 111- 
113.] 


(e) If method (d) above is used, 
over what spread of years shall 
the accrued service be funded? 
Generally, under Section 23 of 
the Internal Revenue Code fund- 
ing for past-service credits must 
be spread over ten years or 
more. Variations are prescribed. 
[Dean, Part II, pp. 106-109; 
Simons, pp. 443-444.] 


Are each year’s pension credits to 
be amortized out of each year’s 
earnings? 


The cost of funding or amortizing 
past-service credits may be from 
one half of one per cent to two per 
cent of current earnings multiplied 
by each year of credited past service. 


Is the cost to be based on the aver- 
age annual earnings during the pe- 


— 


QO 
O 


K. 


riod of employment multiplied by 
the years of credited past service 
or on earnings at some other point, 
such as at retirement? [Dean, Part 
II, pp. 115-116.] 


Shall credited past service be cal- 
culated from a fixed minimum age 
requirement, thereby reducing the 
cost of amortization? 


Administration of the Fund or Plan— 


1, 


In “Steel,” the fund is administered 
by employer with right of union to 
appeal on limited matters. 


“Automobiles” provide for joint ad- 
ministration of the plan by the par- 
ties. 


If insurance plan is adopted, do 
parties have right to question or 
appeal from insurance company’s 
administration or acceptability or 
denial of claims? 


If self-administered plan is adopted, 

consideration must be given to: 

(a) Appointment of trustees or com- 
mittee for administration. 

(b) Powers and duties of trustees 
and committee over fund, in- 
vestments, administration, records 
and claims. [Rowe, p. 584.] 

(c) Establishment of grievance and 
arbitration procedure, separate 
and apart from basic bargaining 
contract. 


In what manner and subject to 
what restrictions may pension funds 
be invested? [Dean, Part II pp. 
118-120.] 


Effective Dates of Payments to Fund or 
Plan and Commencement of Operation— 


1, 


Are separate dates contemplated, and 
have they been stipulated and agreed 
upon? 

To whom shall money be paid pend- 
ing establishment of plan? 


Is either date subject to any con- 
ditions precedent which have to be 
met? 

What happens to money if plan is 
not established or approved? 


What provision is made for exten- 
sion of such dates or periods? 


The Term of the Plan and Modifications— 
1 1. For how many years shall plan be 


in effect? [Dean, Part I, pp. 33, 35-36.] 
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2. What effect will termination or re- 
opening under basic collective bar- 
gaining agreement have upon plan? 


3. Is an “escape clause” to be included 
in event of unforeseen circumstances 
or if plan cannot continue or must 
be abandoned? [Schwartz, p. 69; 
Dean, Part II, p. 109.] 


4. Shall it automatically renew itself 
unless notice of modification is given? 


5. What form and time of notice must 
be given? 


6. What provision is made as to the 
liability of the company, the trust 
funds and the accrued rights of em- 
ployees in the event of termination 
or abandonment of the plan? 


7. Unless a plan has been in effect for 
ten years without a_ substantive 
amendment, discontinuance may not 
meet approval of the Treasury De- 
partment, and past tax deductions 
may be disallowed retroactively. 
[Dean, Part I, p. 36.] 


Conditions Precedent to the Plan’s Opera- 

tion— 

1. Is the approval of stockholders to 
be obtained before plan becomes 
binding, effective or operative? 


2. Is the plan subject to obtaining ap- 
proval of the Commissioner of In- 
ternal Revenue with respect to 
qualifying under Section 165, tax 
deductibility of contributions of em- 
ployer under Section 23 (p) or other 
applicable laws? 

3. Is the plan subject to approval by 
the bargaining unit, international 
union officers, board of directors 
or others? 

4. If contributory, is the plan subject 
to a minimum number of employees’ 
enrolling? 

5. What provision is to be made in 
event such preconditions are not 
met or forthcoming? 


6. What effect shall such unfulfillment 
have upon the basic collective bar- 


gaining agreement? 








BETTER NEVER THAN LATE 


According to Polish publications, ab- 
senteeism is still a problem in the people’s 
democracies, A new “work discipline” 
law was enacted on April 19, 1950, to 
reduce the number of absences in state- 
operated enterprises by a system of 
rewards and punishments. 


By definition, absence includes tardi- 
ness. The third and all following latenesses 
of more than twenty minutes in a calendar 
year gets the worker docked a day’s pay. 

Actual absences are penalized as fol- 
lows: for one day, a rebuke or the deduc- 
tion of a day’s pay; for the second day, 
deduction of a day’s pay (presumably 
with a rebuke thrown in); for the third 
day, deduction of two days’ pay and de- 
motion to a lower-paid job for a month; 
for the fourth day, sentence by a people’s 
court to a ten to twenty-five per cent 
wage reduction for a maximum of three 
months. 
more than four days, because no penal- 
ties are listed beyond this point. 

Like its capitalist contemporaries, the 
people’s democracy recognizes that there 
are some legitimate excuses for absence. 
A worker can have two days off to get 
married, one to attend the marriage of 
a son or daughter, and two for the death 


Presumably no one is absent © 


of a close relative. Workers are still per- 
mitted to be sick, too, as long as it’s a 
legitimate illness, but a doctor who issues 
a fake sickness certificate can be impris- 
oned three months and fined up to 150,000 
zloties, which comes to $375 in capitalist 
currency. 

The law also provides that notes of 
penalties for absenteeism are to be ex- 
punged from a worker’s record after a 
full year of “irreproachable” work. The 
worker who maintains an irreproachable 
record for three successive years will be 
recommended for state decorations and 
prizes—of an unspecified nature. 


Both management and trade-union lead- 
ers are expected to assist in the enforce- 
ment of the law. Two managers who 
failed to report workers’ absences have 
been fined 20,000 and 30,000 zloties, or 
fifty and seventy-five dollars. 


They manage better in Moscow, ac- 
cording to Pathfinder. Three workers in 
a factory arrived in succession—one early, 
one on time and one late. The first was 
thrown in jail for trying to get in good 
with the commissar; the second landed 
in jail for showing marked bureaucratic 
tendencies; and the third was put away 
for indifference. 
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[The End] 





Must Management Inform | 





An analysis by the staff of the 
Stanford Law Review, reprinted from 
the December, 1950 issue 





HE United Angle Workers of America 
sit down to bargain with the Atlas Angle 
Manufacturing Company. The union repre- 
sentative says: “We know that we pro- 
duced more angles per man this year. We 
feel that we are entitled to share in the 
benefit from this advance. In next year’s 
contract we want a substantial wage hike.” 


The company representative replies: “We 
appreciate that our men have raised pro- 
duction, but we just can’t afford a wage 
boost at this time. Raw angle beam costs 
are up. We have revised our depreciation 
accounts because of higher replacement costs. 
We feel compelled to funnel some profits 
into a surplus account in an effort to stabilize 
dividends.” 





At this point, the union representative, 
with “an eye toward bargaining about those 
things,” demands that the company supply 
the union with detailed information about 
costs, depreciation policy and dividends. 
The company representative, after a nod 
from his lawyer, says that such matters are 
the exclusive prerogative of management. 
“We will not give you that information.” 


Was the lawyer’s nod a wise one? Can 
the union force the company to disgorge 
this and other information? A duty to sup- 
ply information in some circumstances has 
been recognized for about a decade.’ It is 


a by-product of the duty to bargain collec- 
tively imposed by the National Labor Rela- 
tions Act’ and its patricidal offspring, the 
Labor Management Relations Act.’ Neither 
act expressly demands any disclosure of 
information. The duty is implied. The 
manifest purpose of both the NLRA and the 
LMRA was to cut down industrial strife to 
benefit the consumer of interstate goods. 
At the bargaining table there will be less 
friction in the transition from difference to 
agreement where both parties have access 
to the same information. The result of the 
bargaining will be more intelligent because 
the parties will better understand the import 
of their proposals. 


The language of both the NLRA and the 
LMRA, from which this duty is implied, is 
identical.* 


“It shall be an unfair labor practice for 
an employer . .. to refuse to bargain col- 
lectively with the representatives of his em- 
ployees ... in respect to rates of pay, wages, 
hours of employment, and other conditions 
of employment.” 


This identity in language means that the 
cases decided before the LMRA were not 
gelded by its passage—the standard by which 
the National Labor Relations Board deter- 
mines what subject matter comes within 
the pale of collective bargaining remains 
unchanged.’ . 

The standard that evolved under the NLRA 
was not precise. The act divided the area 
in which collective bargaining might occur 
into two parts: (1) where the NLRB would 
force management to bargain and (2) where 
management retained the right to act uni- 





1 Aluminum Ore Company v. NLRB, 6 LABOR 
CASES { 61,332, 131 F. (2d) 485 (CCA-7, 1942). 

249 Stat. 449 (1935), 29 USC Sections 151-166 
(1946). 

361 Stat. 136 (1947), 29 USC Sections 141-197 
(1949 Supp.). 

#61 Stat. 136, 140 (1947), 29 USC Sections 158 
(a) (5), 159 (a) (1949 Supp.) (Taft-Hartley Act 
Sections 8 (a) (5), 9 (a)). 


204 


5 There was no intent to alter the standard. 
93 Congressional Record 7537 (1947); see Wey- 
and, ‘“‘The Scope of Collective Bargaining 
Under the Taft-Hartley Act,’’ New York Uni- 
versity First Annual Conference on Labor 
(Stein Ed., 1948), p. 257. The original bill 
passed by the House contained a restricted list 
of bargainable subjects. H. R. 3020, 80th Con- 
gress, ist Session, p. 10 (1947). This was blue- 
penciled out in conference. 
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laterally. ‘Unions still bargain in both of 
these areas. Only in the first can they fall 
back on the NLRB to force the bargaining. 
Matters directly referable to the employer- 
employee relationship are thrown into this 
category—they are the bargainable issues.‘ 


Aluminum Ore Decision 


The first case which exposed an implied 
duty to supply information was Aluminum 
Ore Company v. NLRB.’ The union requested 
that the company supply information about 
the wage history of the employees so that 
the union would be able to bargain for wages 
on a group basis. The company said, “No” 
—that this was confidential information 
which it would not divulge. The court 
found that, in the face of the expressed social 
and economic purposes of the statute, such 
information could not be regarded as con- 
fidential. It was the intention of Congress 
that the union be supplied with the informa- 
tion necessary to do an intelligent job of 
bargaining.® 

“In determining what employees should 
receive increases and in what amounts, it 
could have been only helpful to have before 
the bargainers the wage history of the various 
employees, including full information as to 
the work done by the respective employees 
and as to their respective wages in the past, 
their respective increases from time to time 
and all other facts bearing on what consti- 
tuted fair wages and fair increases.” 





THE DISSENT BY MEMBER MURDOCK 
IN THE YAWMAN CASE IS LIKELY 
TO BE THE RULE IN FUTURE CASES 
INVOLVING LABOR’S RIGHT TO 
“TAKE A LOOK AT THE BOOKS,”’ 
ACCORDING TO THE AUTHORS 





The Aluminum Ore decision sired a number 
of similar rulings.’ Of first importance is 
the Sherwin-Williams Company case. Dur- 
ing wage negotiations, the company argued 
that it could not afford to raise wages. be- 
cause it already paid at higher rates than 
its competitors. , However, it agreed to bar- 
gain further if the union would supply wage- 
rate data on other plants in the industry. 
The company had such statistics in its pos- 
session. The union requested this informa- 
tion and suggested that it would drop its 
wage demands if the company’s figures showed 
that the company was paying higher wages. 
To this the company representative replied: 
“Why should I give you fellows the rates 
.. -? You fellows want them, that is your 
job... go out and get them.” The Board 
held that the company’s action “was incon- 
sistent with the principle of collective bar- 
gaming which seeks agreement as its end.” ” 

In the Dixie Manufacturing Company case,” 
the company refused to provide the union 
with a statement of production requirements 
on government orders, and information about 
methods used to fix wage rates, individual 
earnings and incentive bonuses. The Board 
held that since the union needed the informa- 
tion in order to bargain about wages the 
refusal to furnish the information was per se 
a refusal to bargain.” 





® Inland Steel Company, 77 NLRB 1 (1948), 
enforcement granted, 15 LABOR CASES { 64,737, 
170 F. (2d) 247 (CA-7, 1948), cert. den. 336 U. S. 
960 (1949); NLRB v. J. H. Allison and Com- 
pany, 70 NLRB 377 (1946), enforcement granted 
14 LABOR CASES { 64,270, 165 F. (2d) 766 (CCA-6, 
1948), cert. den. 335 U. S. 814 (1948); see Cox 
and Dunlop, ‘‘Regulation of Collective Bargain- 
ing by the National Labor Relations Board,”’ 


63 Harvard Law Review 389 (1950); Note, 50 
Columbia Law Review 351 (1950). 

7 Cited at footnote 1. 

8131 F. (2d), at p. 487. 

® Sherwin-Williams Company, 34 NLRB 651 
(1941), enforcement granted 130 F. (2d) 255 


(CCA-3, 1942); Young Hngineering Company, 
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57 NLRB 1221 (1944); NLRB v. J. H. Allison 
and Company, cited at footnote 6; National 
Grinding Wheel Company, 75 NLRB 905 (1948); 
Dixie Manufacturing Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8160, 79 NLRB 645 
(1948); Vanette Hosiery Mills, 2 CCH Labor 
Law Reports (4th Ed.) { 8467, 80 NLRB 1116 
(1948). Compare Hour Glass Club Restaurant, 
Inc. (decided under New York labor law, 1947). 

” Cited in footnote 9. 

11 34 NLRB, at pp. 660-661. 

12 34 NLRB, at p. 667. 

13 Cited in footnote 9. 

479 NLRB, at p. 658 (trial examiner's report, 
adopted by Board, p. 645). 
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No precise rule can be gleaned from these 
three cases. None of the other early cases 
are more explicit. In them the argument 
runs like this. Congress has imposed a 
duty to bargain in good faith. When man- 
agement refuses to supply data to a union 
and this data is referable to a bargainable 
issue,” management has not bargained in 
good faith. 


In most of the “information” cases where 
the Board found no refusal to bargain, some 
facts existed which lifted the case outside 
the operation of the above rule. The union 
failed to produce evidence to show that the 
negotiations were impeded by the lack of 
the requested data.“ Management had 
offered to submit its books to the union as 
justification for refusing a wage increase.” 
The information requested was not relevant 
to any issue about which the company had 
a duty to bargain.” 


Restriction of Application of Rule 


The decisions in two cases restrict the 
application of the bargainable-issue rule. 
The trial examiner found that a company ™ 
had failed to bargain collectively by refus- 
ing to furnish the union with detailed in- 
formation relating to an ‘incentive wage 
plan™ then in effect. The company said 
that the material was too bulky to place 
before the union. It invited the union to 
-make its own engineering studies of the 
plant. The Board found that on all the 
facts there was no breach of the duty to 
bargain collectively." The Aluminum Ore 
case and the Sherwin-Williams case were 
distinguished on the ground that in those 
cases there was a refusal to furnish any 
information. Here, the company was will- 
ing to make concessions. Furthermore, the 
union was familiar with the wage plan. 


A strong dissent pointed out that four 
months earlier the company had no difficulty 
transporting this same information before 
the War Labor Board to support its wage 
contentions. The offer to let the union 
make its own time studies would result in 
such a delay as to clog the bargaining. 
Besides, in the Sherwin-Williams case, the 
Board did not let the employer escape his 
duty to bargain by inviting the union to get 
its own information. A recent case has 
tacitly overruled the majority.” Today, 
management is under a duty to furnish in- 
formation “in a manner not so burdensome 
or time-consuming as to impede the process 
of bargaining.” * 

The other decision concerns the Yawman 
and Erbe Manufacturing Company.™ In 1948, 
union representatives asked for a wage in- 
crease in the 1949 contract. They requested 
a list of all employees, their current salaries 
and their salaries for 1947 and 1946. The 
company asserted that the information had 
no relation to the bargaining negotiations. 
The trial examiner found this a refusal to 
bargain. The Board reversed. The record 
did not demonstrate that the 1946 and 1947 
wage information was relevant. However, 
the company should have furnished the 
1948 data, since the going rate is a factor to 
be considered by any union when it deter- 
mines whether or not to press its wage 
demands. 

Mr. Murdock, dissenting, argued that the 
union was entitled to the data for the earlier 
years as well.” 


“In mv view the Union was also entitled 
to the 1946 and 1947 information and we 
should find the refusal to furnish it a part 
of the violation even though the record does 
not disclose the specific purpose for which 
the information was to be used. The Union 
obviously believed that the information 





158 Cases cited in footnote 6. 

1% Pool Manufacturing Company, 70 NLRB 
540 (1946). 

1 Ferguson Brothers Manufacturing Com- 
pany, 9 NLRB 189 (1938); Julius Breckwoldt 
and Son, Inc., 9 NLRB 94 (1938); compare 
Cadillac Auto Company of Boston (Massachu- 
setts Labor Relations Commission, 1947). 

1% Yawman and Erbe Manufacturing Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
{ 9902, 89 NLRB, No. 108 (1950); Oklahoma 
Rendering Company, 75 NLRB 1112 (1948) (by 
implication). 

1% Crompton-Highland Mills, Inc., 70 NLRB 
206 (1946), aff'd on other grounds 16 LABOR 
CASES { 65,163, 337 U. S. 217 (1949). 

” Incentive wage plans are usually based upon 
time and motion studies. Some twenty-five 
major plans and Many minor modifications are 
in use today. Typically, an engineer estab- 
lishes what production should be on a given 
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operation. The operator is then paid as pro- 
duction compares with the theoretical standard. 
When the original standard is set too high or 
when management revises a standard which it 
feels is too low, the employee is sure to pro- 
test. Thus, the incentive benefit which manage- 
ment may derive from such a scheme, is often 
offset by its headache potential. See Lytle, 
Wage Incentive Methods (1938). 

"2 Crompton-Highland Millis, Inc., cited in 
footnote 19. 

2 B. F. Goodrich, 2 CCH Labor Law Reports 
(4th Ed.) 9932, 89 NLRB, No. 139 (1950): 
accord, Cincinnati Steel Casting Company, 2 
CCH Labor Law Reports (4th Ed.) { 9323, 86 
NLRB 592 (1949) (by.implication). 

% B. F. Goodrich, cited in footnote 22. 

24 Cited in footnote 18. 

*% Yawman and Erbe Manufacturing Com- 
pany, cited in footnote 18. 
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would be useful to it in the 1949 negotia- 
tions. Conceivably it may have wanted to 
know the recent pattern of wage rates as 
between different classifications and between 
union and nonunion employees as well as 
the current structure. Furthermore, this is 
one of those areas where the specific need 
for information may not be apparent until 
it has been made available. I would not 
substitute my judgment for that of the union 
as to what information is necessary to en- 
able it to bargain effectively. So long as 
wage information of this character cannot 
be said to be patently irrelevant, I believe 
the Union is entitled to it, subject, of course, 
to the qualification that an employer should 
not be compelled to provide information the 
furnishing of which would impose an im- 
possible or unreasonable burden. There is 
no such claim here.” 


Southern Saddlery Decision 


In a recent decision the Board seems to 
have drifted toward the position taken by 
Murdock in this dissent. The Southern 
Saddlery Company™ and its employees’ 
union were negotiating about a wage boost. 
They sparred for almost a year. The com- 
pany steadfastly maintained that it could 
grant no increase. It was a part of a sick 
industry and was losing money. Yet the 
company, a closed corporation, had paid 
dividends for the past ten years. The union 
repeatedly scaled down its wage demands 
and finally offered to drop them entirely if 
the company would furnish the union financial 
data to support its claim of inability to pay. 
It refused to furnish any information™ on 
the ground that it was contrary to its policy 
to divulge financial information to anyone. 
The specific information requested was a 
record of dividend payments and their amount, 
the rate of dividends in proportion to 
capitalization, a financial statement and a 
breakdown of manufacturing costs. The 
Board found that the company had a duty 
to supply all of this information.” 

“_. if the Respondent was unwilling to 
modify its initial opposition to the Union’s 
demands for a wage increase, it should, at 
the very least, have made a genuine and 
sincere effort to persuade the Union to 
accept its position. Here, the validity of the 
Respondent’s position depended upon the 


existence of facts peculiarly within its knowl- 
edge. The Respondent, therefore, in our 
opinion, was obliged to furnish the Union 
with sufficient information to enable the 
latter to understand and discuss intelligently 
the issues raised by the Respondent in op- 
position to the Union’s demands. The extent 
and nature of such information depends 
upon the bargaining which takes place in 
any particular case. The Respondent, by 
maintaining the intransigent position that 
it was financially unable to raise wages and, 
at the same time, by refusing to make any 
reasonable efforts to support or justify its 
position, erected an insurmountable barrier 
to successful conclusion of the bargaining.” 


Murdock, who dissented in the Yawman 
case, joined the four-man Board in this 
unanimous decision.” In Yawman, Mr. Mur- 
dock said that so long as the information 
requested was not patently irrelevant he 
would not substitute his judgment for that 
of the union as to what information was 
necessary to enable it to bargain effectively. 
Is the Board now underwriting Mr. Mur- 
dock’s view? It says that “The extent and 
nature of such information depends upon 
the bargaining which takes place in any par- 
ticular case.” The nature of the informa- 
tion demanded here supplies a clue. 


Whether or not the Board will force the 
bargaining of some particular issue turns on 
whether the subject matter is a part of the 
employer-employee relationship.” Dividends 
are not directly referable to this relation- 
ship. They are still within the area of man- 
agement’s prerogative. Thus, there is a 
distinction between a request for informa- 
tion about wages.as contrasted with divi- 
dend rates. The one is itself a bargainable 
issue, the other is not. The older cases™ 
impliedly tied the requests to information 
that itself was subject to collective bargain- 
ing. The language in the Saddlery case 
snips this string. In effect it says that the 
Board will order the production of requested 
information of whatever nature if it is neces- 
sary to enable the union to appraise in- 
telligently the issues raised by management. 
This does not, however, go as far as Mur- 
dock’s dissent. He would have the Board 
support any demand for information so long 
as the Board could not say that it was 
obviously irrelevant. 





%*% Southern Saddlery Company, 2 CCH Labor 
Law Reports (4th Ed.) { 10,144, 90 NLRB, No. 
176 (1950). 

* The company did offer to supply a “‘pie 
graph" breaking dewn costs into percentages. 
The union rejected this on the ground that it 
would not furnish the needed information. 90 
NLRB, No. 176 (pages 7 and 10 of mimeograph). 
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2% 90 NLRB, No. 176 (page 4 of mimeograph). 

» Mr. Styles disqualified himself from partici- 
pating in the case. 90 NLRB, No. 176 (note 1 
at page 1 of mimeograph). 

% 90 NLRB, No. 176 (page 4 of mimeograph). 

%1 Cases cited in footnote 6. 

82 See footnote 9. 
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Indeed, the disclosure forced in the Saddlery 
case may not be indicative of a trend. The 
company made no effort to justify its refusal 
to raise wages. Pose a case slightly dif- 
ferent. What if the company had said we 
will not raise wages because our pay scales 
are already the highest in the industry? In 
such a case there would be no refusal with- 
out reason. Would the NLRB nevertheless 
force the company to justify further its 
stand by iurnishing the union with data 
such as cost and dividend figures? The 
Board might well distinguish the Saddlery 
case on the ground that there the company 
had refused to make any reasonable effort 
to justify its position. 


Board's Reasoning 


When analyzing decisions of the NLRB, 
one point must always be remembered. The 
conclusion that there has been a failure to 
bargain in good faith is but a hook on which 
the Board hangs its decision. The actions 
of the bargainers which support the Board’s 
conclusion will be carefully spread for dis- 
play. To reach its decision, the Board 
catalogues the evidence compiled by the 
trial examiner. Here the bargainer seemed 
reasonable. Here he did not. The Board 
is probing a mass of detail to uncover an 
attitude. It is a rare case where one specific 
act can be pointed to as the act which prompted 
the Board to find a failure to bargain in 
good faith. As the Board itself says: ™ 

“In applying this definition of good faith 
bargaining to any situation, the Board 
examines the Respondent’s conduct as a 
whole for a clear indication as to whether 
the latter has refused to bargain in good 
faith, and the Board usually does not rely 
upon any one factor as conclusive evidence 
that the Respondent did not genuinely try 
to reach an agreement.” 

Thus, a failure to supply some specific 
information on demand will usually be only 
a part of a course of conduct on which the 
Board predicates its ruling. All that the 





lawyer can do is look at what the Board 
has emphasized. 

Judging from what the Board emphasized 
in the Saddlery case, it is doubtful that it 
will be inclined to restrict its decision. The 
rule today may be summarized this way: 
requested information must be supplied 
whenever it is necessary to enable the union 
to appraise intelligently the issues raised by 
management. There are several evident 
restrictions on this rule. The information 
cannot be supplied in a manner so burden- 
some as to clog the bargaining.“ It can- 
not be demanded where an unreasonable 
burden would thereby be imposed.” Man- 
agement will not be required to supply in- 
formation where the union wishes to use it 
for some purpose other than bargaining, 
hostile to management.” 


Future Trends 


A pragmatic question remains. Should 
the Board restrict the Saddlery rule, give it 
general application, or go further and en- 
dorse the “reasonable request” test advocated 
by Murdock? 


Under the present labor law, an intransigent 
adherence to the bargainable-issue rule of 
the Aluminum Ore case would be unfortunate. 
If the NLRB were to say that demands for 
information will be enforced only where the 
subject matter of the information is a bar- 
gainable issue, it would follow that the em- 
ployer could refuse to supply information 
relating to the terms of an existing agree- 
ment. For where there is a contract in effect 
under the LMRA, there is no duty to bar- 
gain about its express terms.” Unions should 
be able to get information when they need 
it and not just between contracts. If in- 
formation is to be supplied at all, it must 
be on the premise that it will aid intelligent 
bargaining. This presupposes that the bar- 
gainer be able to obtain it at any time so 
that he may plan his bargaining program. 


If the rule suggested by the evolutionary 
language in the Saddlery case is given gen- 





3% Southern Saddlery Company, cited at foot- 
note 26. 

* B. F. Goodrich and Cincinnati Steel Cast- 
ing Company, cited in footnote 22. 

3% See Yawman and Erbe Manufacturing Com- 
pany, cited in footnote 18 (dissenting opinion). 

% NLRB v. Kentucky Utilities Company, 18 
LABOR CASES { 65,829, 182 F. (2d) 810 (CA-6, 
1950) (by implication). 

3761 Stat. 142 (1947), 29 USC Section 158 (d) 
(1949 Supp.) (Taft-Hartley Act Section 8 (d)). 
See Allied Mills, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) { 8817, 82 NLRB 854, 862 (1949) ; 
Tide Water Associated Oil Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9207, 85 NLRB 
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1096, 1099 (1949); see Weyand, article cited, 
footnote 5, p. 260; compare Cox and Dunlop, 
‘‘The Duty to Bargain Collectively During the 
Term of an Existing Agreement,"’ 63 Harvard 
Law Review 1097, 1127 (1950). This changed 
the law. By administrative construction of the 
NLRA, a duty to bargain about the terms of 
an existing contract had been found. Alexander 
Milburn Company, 62 NLRB 482, 510 (1945); 
NLRB v. Newark Morning Ledger. Company, 
3 LABOR CASES { 60,265, 120 F. (2d) 262, 267 
(CCA-3, 1941), cert. den. 314 U. S. 693 (1941); 
NLRB v. Sands Manufacturing Company, 1 
LABOR CASES { 18,153, 306 U. S. 332, 342 (1939). 
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eral application, the result might be a break- 
down of the distinction between bargainable 
and nonbargainable subjects—that part of 
the statute which limits collective bargain- 
ing ™ might become a museum piece. Under 
this rule, the Board will place in union hands 
information that may make the union dis- 
satisfied with management’s determination 
of such matters as costs and dividends. 
Unless the Board requires management to 
bargain about, or at least discuss, such matters, 
the union may strike in an effort to coerce 
management into changing its policy. This 
would be contrary to the purpose of the 
statute which grants the Board its existence.” 


To avoid creating dissension, the Board 
should alter the concept of collective bar- 
gaining. It might do this in either of two 
ways. The Board might say that wage 
rates by express statutory provision are a 
bargainable subject. Dividends and costs 
are antong the major variables which deter- 
mine what the wage rates can be. Since 
there is this functional relationship, divi- 
dends and costs are themselves bargainable 
subjects. This would vitiate the distinction 
between bargainable and nonbargainable 
subjects. 


If the Board is unwilling to go this far, 
it should at least require that dividends 
and costs be discussed. It might say that a 
refusal. would be a breach of the duty to 
bargain in good faith. In this way, the 
Board could avoid forcing management to 
reach an agreement about dividends and 
costs, and yet require an open discussion of 
such matters. Once the initial disclosure 
of information is forced, the stage is set for 
some such extension of the concept of col- 
lective bargaining. 


Labor as Part of Management 


Any extension of the concept of collec- 
tive bargaining means that labor will have 
a stronger voice in managerial decisions. 
The forced disclosure of information about 
matters historically considered within the 
prerogative of management may aid labor 
in wresting control from management. 
Should the Board adopt such a policy? The 
answer will depend upon whether or not it 
is in the interest of the consumer to aid 
organized labor in its struggle to make its 
voice heard in more of management's decisions. 


The fact that this struggle exists cannot 
be denied. Organized labor has shown little 
predilection to restrict its bargaining to that 
enforced by the courts, In union eyes col- 
lective bargaining is not primarily an instru- 
ment of industrial peace. It is a device by 
which the worker can gain at least partial 
control of functions heretofore monopolized 
by management.” Labor’s success has varied 
with the type of industry involved. 


In industries composed of many small 
producers, unions have gone a long way 
toward helping management do a better job. 
The garment industry is the outstanding 
example. There it is clear that the union 
has gone into management.” In this sort of 
industry the union’s command of knowledge 
is often greater than management’s.“ Thus, 
there is little need to force a disclosure of 
information. 


It is in industries with relatively few 
large producers that the unions have found 
it dificult to obtain information. What they 
do get is usually screened and filtered by 
management.“ Public records are inade- 
quate.“ This is especially true of cost data. 





* 61 Stat. 136, 140 (1947), 29 USC Settions 
158 (a) (5), 159 (a) (1949 Supp.) (Taft-Hartley 
Act Sections 8 (a) (5) and 9 (a)). . 

% 61 Stat. 139 (1947), 29 USC ction 153 
(1949 Supp.) (Taft-Hartley Act tion 3). 

“Other steel towns have likewise been re- 
duced to ruin, while still others are on the 
verge of it. These towns are the victims of 
corporate irresponsibility. Boards of Directors 
sitting in the financial centers of the nation 
pass economic legislation, based exclusively on 
their profit and loss statements. In one de- 
cision they wipe out a complete mill and ruin 
an entire town, and they do it apparently with- 
out any thought of responsibility for the social 
consequences of their decision.’’ Philip Murray, 
‘‘Technological Unemployment,’’ Steelworker’s 
Handbook, p. 13. During the depression, an 
official of the American Flint Giass Workers 
Union said: ‘‘Another matter that we wish to 
bring to the attention of the manufacturers at 
this time is that of management and manage- 
ment’s responsibility for lack of business and 
lack of employment in some factories. If we 
Submit to wage reductions, before doing so, 


Must Management Inform Labor? 


we are going to insist upon knowing more 
about the affairs of management, profits, and 
the background of some companies.’’ Chamber- 
lain, The Union Challenge to Management Con- 
trol (1948), p. 91; see Chamberlain, book cited, 
generally, especially pp. 104, 111. 


“1 Wolfson, ‘‘Role of the ILGWU in Stabiliz- 
ing the Women's Garment Industry,”’ 4 Indus- 
trial and Labor Relations Review 33 (1950); 
3 Millis and Montgomery, Organized Labor 
467 (1945). 

# Chamberlain, work cited, footnote 40, p. 122. 

* Chamberlain, work cited, footnote 40, p. 122. 
For a union's viewpoint, see United Electrical, 
Radio and Machine Workers handbook, How 
Corporations Conceal Profits. 

“For comparative information, the Bureau 
of Labor Statistics and the Department of 
Labor are used. The railway brotherhoods use 
the Interstate Commerce Commission records. 
Some unions find the records of the Federal 
Communications Commission helpful. During 
the last war, the War Labor Board was a fer- 

(Footnote continued on following page) 
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Management rivets its attention to costs. 
It is here that it will make the most stub- 
born fight for absolute control. 


Workers Depend 
on Competent Management 


Nevertheless, in this kind of industry as well, 
the unions are steadily usurping managerial 
functions.“ The worker is aware that his 
wages and his job depend upon the com- 
petency of management. His time and his 
ability are his assets. The time that he 
spends working for one employer is an 
irretrievable capital investment. If the com- 
pany collapses this is lost. If the com- 
pany prospers, he can expect to move up 
the ladder—his investment in time has yielded 
dividends. If management does its job, the 
worker may be content to leave it alone so 
long as he believes that he is getting a fair 
return. But once the worker feels that 
management could do a better job, he will insist 
that he be let in to protect his investment. 


Once labor attained recognition and started 
to bargain under legal sanction, its primary 
concern was wages. Later, and particularly 
during the war years, the unions went after 
collateral advantages—pension plans and the 
like. There is an end to this sort of thing. 
It is likely that in the future bargaining will 
once again center on wages. But the ap- 
proach will be different. Unions will bar- 
gain for a voice in management so that they 
may make changes which they feel will put 
the corporation in a financial position to pay 
higher wages. 

Labor wants something. It has the political 
and economic potential to get it. It seems 
inevitable that organized labor will share 
in management. No attempt is made to 
assess the desirability of this predicted 
influx. Once the inevitability of union man- 
agement is admitted, the need for furnish- 
ing unions with the information on which 
management predicates its decisions can- 
not be denied. Under the Saddlery rule, un- 
less management initiates the discussion, a 
union cannot get information about divi- 
dends, costs, accounting policy and the like. 

This is too restrictive and the National 
Labor Relations Board should adopt Mur- 
dock’s rule. It should enforce all reasonable 
demands for information. [The End] 





The Case 
of the Employer 
Who Wanted to Be Legal 


Workers living in an isolated company- 
owned camp had been using a schoolhouse 
four miles away for social gatherings of 
various types until the employer built a 
community hall and made it available with- 
out charge for church services, Boy Scout 
meetings, social gatherings and other com- 
munity affairs. 


When the business agent of the union 
requested permission to hold union meet- 
ings in the company-owned hall, the em- 
ployer pointed out that a number of other 
employers in similar situations had been 
slapped down for violating the section of 
NLRA which prohibits giving support to a 
union. 


Rather than make the four-mile trip to 
the schoolhouse to hold meetings, the union 
filed unfair practice charges against the em- 
ployer. NLRB agreed with the union. The 
employer, the Board said, was under no 
obligation to provide the hall, but having 
done so, he could not arbitrarily select the 
union for special treatment by denying it 
the use of the building. 


Regardless of the employer’s motive—in 
this case, a wish to act legally—the Board 
said the effect of the refusal was to place an 
unreasonable impediment on the employees’ 
freedom of communication and to interfere 
with, restrain and coerce them in the exercise 
of their guaranteed rights, thus violating 
NLRA. « 


Member Reynolds dissented on the ground 
that it seemed a dirty trick to find a man 
guilty for not doing something that a num- 
ber of other employers had been found 
guilty for doing, and suggested the case 
be dismissed (Phillips Petroleum Company., 
92 NLRB, No. 193). 








(Footnote 44 continued) 

tile source. None of these agencies can often 
provide the detailed information about a par- 
ticular company that a union may desire. The 
company may distribute to all employees a copy 
of its annual report. Moody’s is available to 
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the union. Such information is inadequate be- 
cause it is too general. A union will want to 
look behind the labels on the abridged financial 
statement made public. 

* Chamberlain, work cited, footnote 40, p. 122. 
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Decisions of Courts and 
Administrative Agencies 








AST OCTOBER, NLRB in effect in- 
vited Congressional reaction to its ad- 
ministration by publishing a set of yardsticks 
by which it would determine whether or not 
to accept jurisdiction of a particular case. 


Among other things, the Board declared 
it would act in cases involving businesses 
whose dollar volume of interstate purchases 
or sales reached certain figures including 
any of the following: $25,000 in interstate 
sales or $50,000 in sales to companies who 
annually make $25,000 worth of interstate 
sales; $500,000 in direct interstate pur- 
chases; $1,000,000 in indirect interstate pur- 
chases; or a combination of any two of 
these requirements which on a percentage 
basis equals 100 or more. 


The yardsticks were accepted as a gen- 
eral guide to management and labor in 
determining whether or not to bring a case 
before the Board. The General Counsel, 
in a series of recent administrative decisions, 
has followed the yardsticks scrupulously 
(Administrative Decisions of the General 
Counsel, Cases Nos. 28 through 32), but the 
Board itself has not. 


The latest inconsistency occurred last 
month when the Board split three to two 
on the question of accepting a case involving 
a union and a voluntary association of 
twenty-two hotels, sixteen of which had 
designated the association as their collective 
bargaining agent. 

Neither side in the controversy denied 
that the Board should take jurisdiction of 
the case if its own yardsticks were rigor- 
ously applied. The members of the associa- 
tion had received in room rentals over 
$2,400,000 from guests who came from out- 
side the state; they had spent over $800,000 
on supplies shipped directly from points 
outside the state; and three of the members 
were part of national hotel chains. 


Labor Relations 


The three-man majority—Chairman Her- 
zog and Members Houston and Styles— 
held that although the case came under the 
jurisdictional yardsticks, “this Board did 
not intend by announcing these standards, 
and should not now, completely divest itself 
of power to decline to take jurisdiction 
upon the basis of other factors, in thaf rare 
situation where we are convinced that the 
Board would otherwise have to sacrifice 
the evident purposes of Congress in the 
interest of mere blueprint consistency.” 


The majority pointed out that since 1935 
the Board has refused jurisdiction of hotel 
cases and that Senator Taft said specifi- 
cally in Congress that he felt strongly that 
hotels should continue to be excluded. 


“We do not believe that a settled policy, 
endorsed by all those members of Congress 
who have recorded an opinion on the sub- 
ject, should be lightly overturned by the 
action of this administrative Board,” the 
majority said. “And certainly no persua- 
sive reasons have been presented to warrant 
overturning it in this case. Indeed, by 
doing so we would contribute to uncer- 
tainty, not to that certainty toward which 
the earlier decisions were directed and to 
which our colleagues allude.” 


EMBERS Reynolds and Murdock dis- 
sented. In addition to the yardsticks 
mentioned by the majority, they claimed the 
dispute came under the further rule that 
the Board will accept cases “which sub- 
stantially affect the national defense.” 
“Particularly after this Board has found 
it necessary to the national defense to assert 
jurisdiction over an employer in Kansas 
City, Missouri, who has ten men making 
packing boxes for the Army, we are unable 
to comprehend how a majority of this 
Board can disregard not only the peacetime 
effect on interstate commerce, but also the 
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substantial effect on the national defense 
of the $15,000,000 hotel industry in the great 
rail, water, and industrial center of St. 
Louis, located at the opposite end of the 
state,” the dissenters said. 


The dissenting opinion claimed that the 
action of the majority would create great 
uncertainty both among parties contemplat- 
ing use of the NLRB machinery and in 
the Board’s own regional offices. 


“It is a well-established principle of stat- 
utory construction that exemptions from 
legislation such as ours must be strictly 
construed,” the two declared. “At least they 
should be expressed—and expressed in the 
statute by the Congress. We see no justifi- 
cation for this Board to write an exemption 
of the hotel industry into the Act... that 
in effect is what the decision of the majority 
does” (Hotel Associaiton of St. Louis, 92 
NLRB, No. 215). 


Incidentally, the Board last month took 
jurisdiction of a case involving a bus line 
employing eighteen people, carrying no 
mail or national advertising, and having no 
direct connections with any other bus line 
or any stops at railroad stations. The 
Board took jurisdiction because the buses 
stopped at a number of plants engaged in 
_ interstate commerce (Wentworth Bus L'nes, 
92 NLRB, No. 195). 


NLRB Yardsticks Do Not Apply 
to Earlier Cases, Says Court 


The jurisdictional yardsticks were in 
court last month from a slightly different 
angle, in a case in which the Court of 
Appeals for the Fifth Circuit ruled that the 
limits set by NLRB on its own jurisdiction 
do not apply to cases decided before the 
yardsticks were established. 


The case involved unfair practice charges 
against a soft-drink manufacturer operating 
locally and its affiliate for national distribu- 
tion of concentrate. The two, though sep- 
arate corporations, had the same officers, 
occupied the same building, and had one 
man formulating labor policy for both, 


NLRB had found the two companies 
jointly guilty of unfair practices against 
the employees of the local company. The 
court overruled this finding, holding that 
the distributing company was not involved. 
The local company then pointed out that its 
interstate business, apart from that of its 
national affiliate, was not enough to bring 
it under the NLRB yardsticks. 
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The court held the point was immaterial. 
NLRB’s “self-denying rule” had been estab- 
lished after the case had been decided, the 
court said, and could not invalidate an 
earlier decision. 


The company had also complained that 
the record of the case failed to show the 
union’s compliance with the filing require- 
ments of Taft-Hartley, and the Board was 
therefore unable to take jurisdiction of 
the case. The court, following a decision 
by the Fourth Circuit (NLRB v. Greens- 
boro Coca-Cola Bottling Company, 17 Lanor 
CAses { 65,660 (CA-4)), replied, “The Act 
does not, as a condition to the exercise of 
its jurisdiction, require pleading and proof 
by the Board that the union had complied” 
(NLRB v. Red Rock Company and Red Rock 
Cola Company, 19 LaBor CAsEs { 66,182 
(CA-5)). 


Refusal! to Bargain— 
A Continuous Act 


Under a contract of indefinite duration, an 
employer refused to bargain in November, 
1948, because certain employees had filed a 
petition for decertification with the NLRB. 
The petition was dismissed by the Board in 
June, 1949. The next month the employer 
again refused to bargain and the union 
filed an unfair practices charge. 


The employer maintained that the refusal 
to bargain in 1948 was beyond the six-month 
limitation on such charges. NLRB said that 
in view of the later refusal, which came 
within the limitation, the refusal was a continu- 
ing act and the employer was guilty (Sanson 
Hosiery Mills, Inc., 92 NLRB, No. 174). 


The Spoken Word 


Several recent cases decided by NLRB 
depended upon statements allegedly made 
by union or management representatives. 
The comments and the decisions are given 
following. 


Plant manager to union organizer: “I 
have been noticing you around from the 
time I’ve been here, and from your actions 
and attitude around here, I don’t think you 
are satisfied with your job and I think the 
best thing for you to do is look for other 
employment.” 


The employer justified the remark by 
charges that there had been shortage- in 
the cash drawer while the man p? sent 
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and none in his absence; that he had over- 
stayed his vacation; and that he quarreled 
with other employees. NLRB held the dis- 
charge was discriminatory because the 
charges were not mentioned at the time of 
the discharge and were not substantiated 
at the hearing. The man was ordered rein- 
stated with back pay (Royal Palm Ice Com- 
pany, 92 NLRB, No. 196). 


Plant superintendent to two employees: 
The strikers will have to “humble” them- 
selves and “get down on their knees” be- 
fore they can get back to work. The Board 
ordered a new election to be held when the 
regional director advised that circumstances 
were sufficiently changed to permit a free 
choice of representatives (Greenville Cotton 
Oil Company, 92 NLRB, No. 175). 


A union observer went into the polling 
place calling out, “I’m here.” After voting 
he shouted, “Let’s go,” and several em- 
ployees went in to vote. Another union man 
at the same election called from a room 
adjoining the polling place, “Ail you boys 
know how to vote.” 

NLRB ruled that such comments might 
constitute electioneering but were not im- 
proper conduct of such a nature as to affect 
a free choice in the election (United States 
Gypsum Company, 92 NLRB, No. 253). 


A union spokesman asked the employer 
during a strike “if he wouldn’t put the men 
back to work and let things go through 
normal channels—let the Labor Relations 
Board take care of things and the men go 
back to work in the meantime.” NLRB 
said this may or may not have been a con- 
ditional offer to return to work, but it did 
not justify the employer’s refusal to rein- 
state strikers at the end of the strike 
(Seven-Up Bottling Company of Miami, 92 
NLRB, No. 242). 


Employer, in a speech to employees plan- 
ning a strike: “Any man leaving his job 
without reason judged to be legitimate by 
the employer . . . will be considered as hav- 
ing quit his job and will not be rehired 
under any circumstances.” The remark was 
illegal (Paul Cusano, 92 NLRB, No. 187). 


Employer, reading aloud from the person- 
nel manual, to workers considering union 
affiliation: “What civil rights will you give 
up under a union constitution and by laws? 
Do you know whether a union can raise its 
dues or other charges at any time without 
notice? Will the added expense be worth it 
to you?” NLRB ruled the reading was not 
coercive, because no replies were expected 
and no promises were made (McKesson & 


Robbins, Inc., 92 NLRB, No. 216). 
Labor Relations 


The Written Word 


An award for $37,000 against a union for 
breach of a collective bargaining agree- 
ment was set aside by a district court on 
a motion for new trial, primarily because 
the union representatives had not signed 
the bargaining agreement in question. 

In this case the previous contracts had 
all been in writing and signed; the employer 
had presented a proposed contract signed 
by its representative; and the proposed con- 
tract contained a provision that it became 
effective upon signing. 

The employer contended that the con- 
tract had been accepted orally, by tele- 
phone. The court held that “from all the 
evidence . . . both parties fully intended 
that neither would be bound unless and 
until they signed the agreement, and since 
Local 68 did not sign there was no binding 
agreement existing.” 

In any event, said the court, the oral 
communication had referred only to the 
willingness of the employees of one em- 
ployer to be bound by the contract, and 
would not have been binding“*upon the 
union, which is composed of employees of 
several employers (Hamilton Foundry and 
Machine Company v. International Molders, 
19 Lapor CASEs { 66,141 (DC Ohio)). 


Court of Appeals Rules 
Against NLRB 


NLRB had wrongly attempted to shift 
the burden of proof to an employer charged 
with violation of the NLRA, the Court 
of Appeals for the Seventh Circuit ruled 
last month, refusing in a two-to-one verdict 
to enforce the Board’s decision. 


The case arose when a new employer 
began a training program for workers in an 
unfinished factory building without ade- 
quate protection from rain and lacking in 
all of the usual facilities. Because of the 
inconveniences and even .danger, the em- 
ployer said, the company decided in mid- 
November, 1946, to terminate the program. 


On November 20 the company received a 
letter from a union representative advising 
that a majority of the workers had selected 
the union as bargaining agent, and request- 
ing the beginning of negotiations. 

The employer replied that present work- 
ers were employed on a training basis and 
that the plant would not be in production 
for many months. Early in December the 
training program was closed down. The 
following day the employer took newspaper 
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advertising space to reprint the union letter 
and their reply, with a statement of policy 
which said in part, “When we cannot 
bargain and conclude a contract in good 
faith with our own employees at our own 
plant and economic level, we are certain it 
will be less costly for us to suspend opera- 
tions entirely than to operate at a loss.” 


NLRB found the employer guilty of un- 
fair labor practices both for the shutdown 
and for the publication of the advertise- 
ment. “The Board in its decision,” said the 
court, “starts out by assuming that the... 
company has the burden of disproving the 
charge. In the Board’s opinion, any evi- 
dence it offers in denial must be corrobor- 
ated. The law, of course, is otherwise.” 
The charge that the layoffs were motivated 
by antiunionism had not been proved, the 
court said. 

As for the advertisement, said the court, 
it was privileged as free speech under the 
Taft-Hartley amendments, which became 
effective five days before the trial ex- 
aminer’s report was issued and more than 
a year before the Board’s decision. 


The dissenting opinion said, “It is for the 
Board to determine the credibility of wit- 
nesses and the weight of the evidence. And 
the question of what inference should be 
drawn from the evidence is also a function 
that belongs to the Board. And the possi- 
bility of drawing either of two inconsistent 
inferences from the evidence does not pre- 
vent the Board from drawing one of them” 
(NLRB v. Goodyear Footwear Corporation, 
19 LABor CasEs { 66,129 (CA-7)). 


Suspension of Union Officers 
for Pink Taint Is Legal 


If a union constitution provides for the 
suspension of local officers charged with 
Communist affiliations pending a full and 
fair hearing, the provision is legal and a 
court may not do more than determine the 
regularity of proceedings, according to the 
New York Supreme Court. ‘ 


An international union, in accordance 
with its constitution, appointed a trustee 
over a local which had several officers in- 
volved in widely publicized charges of Com- 
munist sympathies. After ratifying the 
action in a series of meetings, five of the 
local officers sponsored a pamphlet attack- 
ing the international and the trustee, and 
he promptly suspended them and brought 
formal charges against them as Communist 
sympathizers. 
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The suspended officers and four mem- 
bers of the union brought court action to 
remove the trustee, enjoin the continuance 
of the trusteeship, and reinstate the sus- 
pended officers. 


The court refused to take action. “There 
is nothing contrary to public policy, due 
process of law or principles of democratic 
procedure in the method for appeal utilized 
by the international,” the court said. Under 
the circumstances, “it follows that there is 
no basis for interference” (Garcia v. Ernst, 


19 Lazor Cases { 66,168 (N. Y. Sup. Ct.)). 


Featherbedding Prohibition 
Limited by NLRB 


The prohibition of featherbedding in the 
Taft-Hartley Act has been limited by 
NLRB’s recent decision that the provision 
does not cover cases in which the union 
exerts pressure on an employer to hire men 
to do work which he does not want or 
need done. The prohibition applies only, 
said the Board, to cases in which a union 
seeks payment for work not actually per- 
formed or to be performed. 


A local of the American Federation of 
Musicians had, previous to the passage of 
Taft-Hartley, required a theater operator 
to pay a local orchestra during the times 
when a “name band” was appearing in his 
stage show, although the local musicians 
did not play and “generally did not even 
appear at the theater.” 


After the Taft-Hartley amendments, sev- 
eral name bands appeared without payment 
to or protest from the local union. In 
October, 1947, the union representative took 
the position that a local orchestra must also 
be hired whenever a name band appeared, 
and when the theater manager. refused, sev- 
eral name band contracts were cancelled, by 
agreement between the local union and the 
visitors. 

The union at length offered a compro- 
mise, demanding that local musicians be 
given work in proportion to that assigned 
to out-of-town orchestras, and the employer 
filed unfair practice charges. 


The Taft-Hartley Act, the Board said, 
“was not intended to prevent labor or- 
ganizations from substituting other lawful 
objectives in the place of those which the 
Act required them to abandon. Under both 
the Wagner Act and the Taft-Hartley Act 
it was and is perfectly lawful for a labor 
organization to seek employment for its 
meinbers.” 
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The two-man majority, Members Mur- 
dock and Styles, continued, “Section 8 (b) 
(6) was not intended to reach cases where 
a labor organization seeks actual employ- 
ment for its members, even in situations 
where the employer does not want, does 
not need, and is not willing to accept such 
services. Whether it is desirable that such 
objective should be made the subject of 
an unfair labor practice is a matter for 
further congressional action, but we believe 
that such objective is not proscribed by the 
limited provisions of Section 8 (b) (6).” 


Member Reynolds, the third man on the 
panel which heard the case, dissented on 
the grounds that the majority’s statutory 
interpretation and reading of the facts both 
were wrong. “Under the majority’s con- 
struction of the section,” he said, “unions 
can avoid liability in all circumstances by 
the simple expedient of insisting upon the 
performance of nonexistent and unwanted 
work tasks. In consequence, the statutory 
provision becomes a nullity for all practical 
purposes.” 


As for the facts of the case, Mr. Reynolds 
held that the union’s action in getting the 
out-of-town bands to cancel engagements 
was “clearly coercive” (Gamble Enterprises, 
Inc., 92 NLRB, No. 210). 


NLRB Findings of Fact 
Held Conclusive 


Describing the argument as “frivolous,” 
the Gourt of Appeals for the Eighth Circuit 
threw out a case in which, on the basis of 
undisputed facts, NLRB was claimed by 
the employer to have no power to draw 
the inferences it had drawn. 


“The findings of the Board when sup- 
ported by substantial evidence are conclu- 
sive upon the courts,” the decision stated 
flatly. “Inferences from evidence are to 
be drawn by the Board and not by the 
courts except as to questions of law, and 
upon such questions the judgment of the 
Board is entitled to respect. It is for the 
Board and not the courts to say what is 
necessary in a given case to effectuate the 
policies of the Act.” 


The factual record of the case in question 
showed that the employer, without consult- 
ing the union, had granted a wage increase 
while a representation proceeding was in 
progress and then withdrawn it the day 
after the union won, without explanation. 
NLRB had found him guilty of an unfair 
practice (Standard Generator Service Com- 
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pany v. NLRB, 19 LaBor Cases { 66,144 
(CA-8)). 


Time's A-Wastin’ 


Alleged refusals to bargain between 
November, 1947, and January, 1948, were 
not made the subject of an unfair practice 
charge by the union until December, 1948. 
NLRB ruled that it could pass only on 
unfair practices within six months preced- 
ing the filing of the charges; since the 
strikers had been permanently replaced 
more than six months before, refusal to 
rehire them could not be considered an un- 
fair labor practice (Greenville Cotton Oil 
Company, 92 NLRB, No. 175). 


On the other hand, in a case where un- 
fair practice charges had remained pend- 
ing before the Board from November, 1946, 
until May of 1950, the Board rejected the 
contention of a second union that the 
charges were too stale to bar a new election 
to choose a bargaining representative (Sal- 
ant and Salant, Administrative Decision, 
Case No. 32-RC-238). 


The section containing the six-month 
limitation involves the extinguishment of 
a right and should therefore be liberally 
interpreted, a trial examiner said in another 
recent case. He ruled that in computing 
the six-month period the date of the unfair 
practice must; be excluded, and that in a 
case where a charge brought to the Board 
office had been returned by mistake to the 
person who brought it without being dock- 
eted, the charge had been “filed” within 
the meaning of the act (Baltimore Transfer 
Company, Case No. 5-CA-240). 


N ENFORCING an NLRB decree 

based upon a 1944 certification, the Court 
of Appeals for the Fifth Circuit last month 
added a provision that the employer has 
the right, in view of the length of time since 
the certification, to demand a new election 
to determine whether or not the union is 
still the majority representative. 


This decision is somewhat at variance 
with that of the Supreme Court in a similar 
case (NLRB v. P. Lorillard Company, 5 
LaBor Cases § 51,125) in which the Court of 
Appeals for the Sixth Circuit was reversed 
and told that it could not modify an NLRB 
bargaining order by adding an election re- 
quirement even though, because of a lapse 
of time, the union might no longer represent 
a majority (NLRB v. Atlanta Journal Com- 
pany, 19 LaBor CAseEs { 66,180 (CA-5)). 
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Misunderstandings Don't Waive 
Employees’ Rights 


Circulation of inaccurate information by 
an employee about a company’s financial 
position is not cause for discharging him, 
NLRB said recently, and the fact that a 
union strikes because of a misunderstand- 
ing does not make the strike an unprotected 
activity. 


The two points arose in the same case. 
A worker who had been elected to repre- 
sent the employees at an NLRB conference 
on a petition for certification heard the em- 
ployer’s attorney disclose the fact that the 
employer did $500,000 of interstate business. 
When the employer found that the worker 
was circulating the story that the company 
had made a $500,000 profit, he discharged him. 


The Board said, “Employees do not 
forfeit the protection of the Act if, in dis- 
cussing matters of such vital common con- 
cern as their employer’s financial status, 
they give currency to inaccurate informa- 
tion.” The Board added that since there 
was no evidence that the inaccuracy was de- 
liberately or maliciously false, it was im- 
material that the employer may have acted 
upon a good-faith belief that such was 
the case. 


In the same company, employees and 
employer agreed to a consent election and 
scheduled it for a particular date. A post- 
ponement was ordered by the regional di- 
rector of NLRB and the workers, thinking 
the employer had caused the delay, went on 
strike. The Board held the strike was a 
protected activity (Paul Cusano, 92 NLRB, 
No. 187). 


Downgrading Worker 
at Union Insistence Is Unfair Practice, 
Board Holds 


In a quarry operating with its employees 
divided among two unions, but with no 
union-security contract, a member of one 
local got a job doing work of a type per- 
formed by members of the other union. 


The union which had jurisdiction over 
the job informed the man, a Negro, that 
there were no Negroes among its members, 
and made no effort to get him to join. 
Later the union demanded his removal to 
a lower-paid job. 

When the company refused, the union 
enlisted the aid of the union to which the 
man belonged, and representatives of both 
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groups threatened to picket the quarry un- 
less he was removed from the job. The 
company acceded to the demand. 


NLRB held that the unions were guilty 
of unfair labor practices in causing the 
employer to violate the act by his dis- 
crimination against the employee for his 
union affiliation. The unions were ordered 
to make no further attempts to cause dis- 
crimination, and the company was ordered 
to reinstate the man in his former or a 
substantially equivalent position without 
loss of seniority. 


Unions and company were made jointly 
liable for back pay, and the unions were 
told that they would not be liable for 
further accrual of back pay five days after 
they had informed the company in writing 
that they had no objection to the man’s 
reinstatement (Peerless Quarries, Inc., 92 
NLRB, No. 184). 


Union's Right to Waive Rights 


In the course of good-faith collective 
bargaining, a union may waive certain of 
its rights, and cannot thereafter claim that 
the employer is violating the NLRA by 
insisting on the terms of the contract, the 
NLRB has ruled unanimously. 


A union had agreed, although reluctantly, 
to a contract provision limiting union rep- 
resentatives at grievance agjustment meet- 
ings to five employees. On three occasions 
thereafter the employer refused to discuss 
the grievances while other union rep- 
resentatives were present. The union 
claimed this was a refusal to bargain and 
a violation of its right to be present at 
the adjustment of grievances. The trial ex- 
aminer, relying upon the Bethlehem Steel 
case (89 NLRB, No. 33), agreed with the 
union. 

The Board disagreed. “While a union 
may not be compelled to bargain as to 
giving up its right to negotiate grievances 
through any class it desires,” the Board 
said, “we see no reason why a union may 
not waive that right through genuine col- 
lective bargaining, if it so chooses, just as 
a union may under certain circumstances 
waive its right to strike.” Having made 
such an agreement, the Board continued, 
the union could not later disregard a “con- 
tractual obligation voluntarily assumed.” 


The Bethlehem Steel case differed in two 
essentials, the Board said: The earlier case 
involved the union’s right to be present at 
grievance adjustments, rather than the 
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composition of the group representing the 
union; and in the earlier case the employer 
had insisted upon inclusion of the clause as 
a prerequisite to signing the contract, and 
the union had signed with the reservation 
that it would seek determination of its 
rights by the NLRB. 

Had the employer in this case insisted 
upon the clause, it would have been a viola- 
tion of NLRA, the Board added (Shell Oil 
Company, 93 NLRB, No. 20). 


Who Is a Part-Time Employee? 


In attempting to determine whether taxi 
drivers who appeared each day at a garage 
and worked when needed should be in- 
cluded in a bargaining unit, the employer 
maintained that men who worked three 
days or more a week should be included 
and the union wanted only men who 
worked four days or more. The Board 
found that the “regular” part-time workers 
averaged four to five days’ work each 
week, and held for the union (Skyview Trans- 
portation Company, 92 NLRB, No. 251). 

Another case involved part-time workers 
who spent only from twenty to thirty days 
a year loading cargo in ships. The Board 
agreed with the union that their interests 
were sufficiently different from: those of all 
other workers so that they could constitute 
a separate bargaining unit (Central Rufina, 
92 NLRB, No. 222). 

A third case involved a “part-time sup- 
ervisor,” who worked as a laborer in the 
shipping department most of the time but 
spent one day a week as a shift foreman. 
When acting as foreman he had the 
authority to hire, discipline and discharge 
employees, and the Board ruled he should 
be excluded from a production and mainte- 
nance unit (Witco Carbon Company, 92 
NLRB, No, 178). 


Employer May Terminate Contract 
If Injunction Fails 


An employer who had obtained a court 
injunction to prevent violation of a no- 


strike clause in a collective bargaining 
agreement was not thereby prevented from 
terminating the contract when the union 
ignored the injunction, according to the 
California Superior Court. 

In spite of the contract provision, the 
union had threatened to strike. After the 
employer met this threat by obtaining an 
injunction against the work stoppage, the 
union went on strike anyway and picketed. 
The employer then declared the contract 
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had been breached and was therefore ter- 
minated. The union maintained that since 
he had obtained the injunction on the basis 
of the contract, the employer had waived 
his right to terminate it. 

“Having violated the contract,” said the 
court, the union “may not simultaneously 
claim the benefit of the arbitration clause 
of the contract and, by a refusal of the 
employer to arbitrate such issues which 
have already occurred, ripen such refusal 
into a legitimate strike action.” 

A second union then appeared in the 
case and filed a representation petition with 
the NLRB. Since this “materially altered” 
the conditions of the controversy, the state 
court relinquished jurisdiction to the 
NLRB on the ground that this later de- 
velopment brought the matter within its 
exclusive field (Gladding, McBean & Com- 
pany v. Warehouse Union, Local 17, 19 LaBor 
Cases § 66,171 (Calif. Super. Ct.) ). 


“Constructive Discharge”’ 
Voided by Court 


Describing the theory of “constructive 
discharge” as “both novel and ingenious” 
under the circumstances of the case, the 
Court of Appeals for the Seventh Circuit 
has overruled an NLRB finding that an 
employer was guilty of an unfair labor 
practice because he had knowledge of union 
unfair activities and did nothing about 
them. The Board was overruled on the 
facts of the case, the court explaining that 
“Whether this ‘constructive’ discharge 
theory is within the contemplation of the 
Act we need not decide.” 

Two members of a miners’ union left 
work to discuss the possibilities of shifting 
the mine’s allegiance with an organizer for 
a rival union. Other union men visited them 
at their homes that night and warned them 
not to return to work, threatening them with 
physical violence if they did so. 

The two men did not report for work 
again, made no report of the incidents to 
the management, and did not request pro- 
tection from the company. The company 
continued to keep their names on the pay- 
roll, and no evidence was introduced that 
the union had even requested that they be 
formally discharged. 

“Undoubtedly the company was in a deli- 
cate position, likely to be engulfed in a 
labor controversy for which it was not 
responsible and over which it had no con- 
trol,” the court said. “And we think it is 
entitled to be commended rather than casti- 
gated for the restraint which it exercised.” 
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On the facts presented, the court said, 
it could not be proved that the company 
had knowledge of what had happened. The 
decision went on to say: “A more serious 
question is whether the company com- 
mitted an unfair labor practice even though 
it had such knowledge. As already noted, 
no case has so held under a set of facts 
fairly comparable to those of the instant 
case. On what theory an employer may be 
held liable for an unfair labor practice per- 
petrated by a union or its officials, in the 
absence of any assistance, encouragement 
or collaboration, is not discernible to us.” 


NLRB had ruled that the company was 
under a duty to protect the two men in their 
right to work. The court ruled that the 
company had no responsibility for their 
safety while at home or on the street, and 
no duty to urge them to return to work, 

The case also involved the question of 
whether or not under the NLRA the 
Board could order back pay in a case in- 
volving restraint or coercion by the union. 
The court sustained the Board’s position 
that back-pay awards can be made only in 
cases of employer discrimination or union 
coercion or discrimination (Progressive 
Mine Workers v. NLRB, 19 Lasor CAsEs 
{ 66,147 (CA-7)). 


Willingness to Pay Dues 
Protects Union-Shop Job 


Workers who have offered to pay initia- 
tion fees and dues are protected in their 
union-shop jobs by Taft-Hartley even if 
they refuse to conform to other union re- 
quirements for membership, the Court of 
Appeals for the Seventh Circuit has ruled, 
supporting an’ NLRB decision. 

Three workers had offered initiation fees 
and dues to the union business agent and 
he had refused, saying that he could not 
take the money until they had filed an ap- 
plication card, attended a meeting of the 
union at which they would be voted upon 
for membership, and taken an oath of 
loyalty to the union, 

Two of the workers refused to take an 
oath because of religious scruples and the 
third wanted time to obtain clearance from 
another union of which she was already a 
member. The union demanded that the 
three be discharged, and they were. 

The union justified its stand on the 
ground that its requirements were nondis- 
criminatory and therefore legal. The court 
agreed that the union had the right to re- 
quire such conditions for membership, but 
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said that under the law workers could not 
be fired for refusing to accept such con- 
ditions as long as they were willing to pay 
the initiation fee and dues specifically 
mentioned in the statute. 

The section governing a back-pay award 
in an unfair labor practices case provides 
that “back pay may be required of the em- 
ployer or labor organization.” The union 
contended that the use of the word “or” im- 
plied that back pay could be assessed 
against employer or union, but not both. 


Again sustaining the Board’s decision, the 
court ruled that “It is well established that 
the conjunctive and disjunctive are signified 
interchangeably by the use of ‘or’ ‘if to do 
so is consistent with the legislative intent’.” 
The whole point of the section in question, 
the court pointed out, was to extend the 
Board’s power to remedy union unfair labor 
practices newly established by the Taft- 
Hartley amendments (Union Starch and Re- 
fining Company v. NLRB, 19 Lapor CASES 
7 66,152 (CA-7)). 


Decisions of General Counsel 


Several points were passed upon by Gen- 
eral Counsel Bott last month. Among them 
were the following: 


When a union presented proof of -ma- 
jority status and two other unions claimed 
right to recognition, without any proof, the 
employer was justified in executing a con- 
tract with the first union. A contract pro- 
viding that the union be given forty-eight 
hours’ notice of job openings and that the 
employer recommend union membership to 
new nonunion employees, which also pro- 
vided for a union shop if the employees 
voted in favor of it, was not unlawful, 
where the union-security provisions were 
not to become effective until after the 
election (Administrative Decision of the Gen- 
eral Counsel, Case No. 25). 


Under a contract providing that if a de- 
partment was transferred to another town 
employees in the department must either 
transfer with it or take a furlough or 
pension, it is not discriminatory to dis- 
charge a worker who refuses to accept any 
of these alternatives (Administrative Decision 
of the General Counsel, Case No. 36). 


The employer has the right to discuss 
with an employee the quality of his work 
without a union representative present, since 
the matter is operational rather than the 
processing of a grievance (Administrator De- 
cision of the General Counsel, Case No. 35). 
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Operation Increase 


On February 15, the public and industry 
members of the Wage Stabilization Board 
adopted and submitted to the Economic 
Stabilization Administrator for approval a 
proposed Regulation No. 6, the general effect 
of which would permit increases in wage and 
salary levels in appropriate employee units 
without WSB approval. 


If general increases in wage and salary 
levels in an appropriate employee unit have 
been less than ten per cent since the base 
pay period, future increases in wages, sala- 
ries and other compensation may be per- 
mitted in amounts up to but not in excess of 
the difference between such past increases, 
if any, and the permissible ten per cent. For 


example, if general wage and salary in- 
creases in an appropriate unit have amounted 
to seven per cent since the base pay period, 
then not more than a three per cent increase 
is permissible. This three per cent increase 
may be applied to wages and salaries alone 
or it may be applied wholly or in part to 
other forms of compensation. The cost of 
increases in other forms of compensation 
must be deducted from the three per cent. 
The board plans to review this ten per cent 
figure in the light of the April, 1951 official 
Consumers’ Price Index (revised) of the 
Bureau of Labor Statistics when published. 
It seems quite likely that this regulation 
will become effective. If such is the case, it 
will not have the approval of the labor 





Chart, Showing Payments Includible and Excludable When Figuring 
Ten Per Cent General Raise Permitted by General Regulation 6 








BASE PERIOD 
1-15-50 
(or nearest payroll period 
thereafter) 


INTERIM PERIOD 
1-15-50 to 1-25-51 


AFTER 1-25-51 
(date of over-all wage 
freeze) 





Include 
Increases rais- 
ing straight- 
time earn- 
ings by 1% 
Shift differ- 
entials 
Cost-of-living 
increases 


Exclude 


Overtime pay 

Employer 
contribu- 
tions to wel- 
fare plans 


Include 
Time earnings 
Incentive 
earnings 
Commissions 
Regular bonus 
—prorated 

Shift differen- 
tials—pro- 
rated 











Merit increases 
Length-of-serv- 


Promotions 
Individual wage 


Employer con- 


Vacation, holi- 


Reclassifications 








Exclude 
Merit in- 
creases 
Length-of- 
service in- 
creases 
Promotions 
Reclassifica- 
tions 
Individual ad- 
justments 
permitted 
by Gen. 
Reg. 5 


Exclude Include 


Increases rais- 
ing straight- 
time earnings 
by 1% 

Increases in 
overtime 
rates 

Increased or 
new shift 
differentials 

Vacation and 
holiday pay 

Employer con- 
tributions to 
welfare plans 

Cost-of-living 
increases 


ice increases 


adjustments 
permitted by 
Gen..Reg. 5 


tributions to 
welfare plans 


day and pre- 
mium pay 























members of the board as they resigned 
rather than approve it. 


“The Thing.”—As we go to press, the 
tempest still rages; labor leaders are ap- 
pealing to Eric Johnston and to the Presi- 
dent to reject “the thing.” 


The unions want Regulation No. 6 to pro- 
vide wage increases of twelve per cent in- 
stead of ten per cent, and they want 
escalator raises based on the cost of living 
totally exempt, i. e., not charged against the 
ten per cent (this is Walter Reuther’s con- 
tention). The labor members also want the 
employers’ contributions for pension and 
welfare plans to be exempt. 


The table on page 219 shows how this 
raise would be computed. 


The unions’ argument is that social prog- 
ress in the matter of wage and hour con- 
tracts will slide back if the regulation is 
approved. What seems to be their soundest 
objection is that payments to pension plans, 
etc., do not contribute to inflation if prices 
are effectively controlled. Pension benefits 
do not give the workers more money to 
spend and employers’ contributions come out 
of profits. Does this cause inflation? 


In Search of a Policy.—The prime func- 
tion of the Wage Stabilization Board is the 
promulgation of a wage policy. As an aid 
to the formulation of this policy, the board 
distributed a series of questions (see opposite 
page) to industry, the answers to which, it 
was hoped, would provide the board with 
essential information that would enable it 
to establish a general wage policy which 
would offend no special groups and would 
please all. The attempts up to this point 
do not seem likely to please anyone. 


Up to now, the board’s system is a patch- 
work of numbered regulations, each subse- 
quent regulation being a piecemeal relaxation 
of the over-all wage freeze. 


After the issuance of the first general 
freeze order, the big question was: Who is 
bound by this regulation? This uncertainty 
prompted the issuance of Regulation No. 2 
—a modification in some respects of No. 1. 
It provided that increases granted prior to 
January 25 and to take effect any time up to 
February 9 would be permitted without the 
board’s approval. 


Regulation No. 3 became necessary to per- 
mit increases up to the level prescribed by 
any federal or state minimum wage law. 


Regulation No. 4 authorized increases 
without WSB approval to state, county, 
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municipal and other nonfederal government 
employees. 


Regulation No. 5 permitted (1) merit 
and/or length-of-service increases, (2) pro- 
motions and transfers, (3) rates for new and 
changed jobs, (4) rates for new employees 
and (5) variations in individual earnings 
through incentive rates or plans; shift dif- 
ferentials; commission systems; overtime, 
premium or penalty rates; or other similar 
auxiliary pay practices. The one-a-year 
merit or length-of-service raise is restricted 
to a sort of average of last year’s raise, 
unless the increase is provided for by a 
written agreement which was communicated 
to the employees before January 25, 1951. 


Regulation No. 7, adopted unanimously by 
the board before the labor members re- 
signed, authorizes certain nonprofit organ- 
izations to make wage and salary adjustments 
without prior board approval. Organiza- 
tions covered by the regulation are those 
religious, charitable and educational insti- 
tutions which are exempt from federal in- 
come taxes. However, business enterprises 
conducted by such organizations are not 
exempt from wage controls unless they are 
also tax-exempt. 


But It’s an Ill] Wind.—The wage freeze, 
which was adopted last month, is but one 
phase of the Don Quixote battle against in- 
flation. Inflation hurts the working man, 
but apparently the wage freeze hurts him 
more. Labor leaders have been both quick 
and vehement in their criticism of the wage 
freeze orders: 

“Any tampering with, modification or 
abrogation of the cost-of-living wage adjust- 
ment clause or the annual wage improve- 
ment clause will destroy the foundation upon 
which long-range industrial stability in our 
industry rests.”—IValter Reuther, president, 
UAW-CIO. 

“We will continue to insist, however, that 
the wage control policy of the Government 
shall be sufficiently flexible to permit the 
establishment of parity between wages and 
prices.”"—Wailliam Green, president, AFL. 

“The ordér is a shocking blow to American 
Wwage-earners and consumers, It is a 
cowardly retreat on the part of an Adminis- 
tration reeling under the blows of profit-mad 
Wall Street lobbyists.”—Michael Quill, presi- 
dent, Transport Workers Union, CIO. 

“Our contract with radio stations, chain 
broadcasters and New York television sta- 
tions expires Jan. 31, after being in effect 
for three years. Witn the wage freeze that 

(Continued on page 222) 
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PLEASE ANSWER 


The Problem of Time Inequities 


At any given time at which wage 
stabilization is instituted, particular 
groups of employers and wage earn- 
ers will claim to have fallen behind 
other groups, as a result of various 
circumstances, such as differences in 
contract expiration dates, types of set- 
tlements and special conditions in an 
industry. What problems of this sort 
are sufficiently serious to warrant rec- 
ognition in a wage policy? What fair 
and workable policy can be devised 
to meet these problems? 


Cost-of-Living Adjustments 


What provision should be made for 
all groups to meet the problem of 
changes in the cost of living under the 
defense program? Should “escalator” 
clauses, tying wages to the Consumers’ 
Price Index, be approved? If so, 
should they be approved without any 
limitation, or should some ceiling 
point be established at which the rela- 
tionship between wage- stabilization 
and other controls on inflation will be 
reviewed if the cost of living has not 
been effectively stabilized? 


Contractual Provisions for Specific 
Future Increases 


Many collective bargaining agree- 
ments provide for wage reopenings. 
Others provide for increases of spe- 
cific amounts to take effect at future 
dates, regardless of cost-of-living 
levels. Some of the latter may have 
been negotiated in contemplation of 
future rises in the cost of living. 
Others may have been agreed upon 
merely to spread out the impact of 
increased labor costs or for other 
bargaining considerations. Others 
may be related to expected increases 
in productivity, with or without spe- 
cific provision for changes in methods 
designed to increase efficiency. To 
what extent should such arrangements 
be approved? What standards should 
be set to govern approvability ? 


Industry Versus Area Stabilization 


Wage rates are established on both 
an industry and on an area basis. 
Particularly in times of serious man- 
power shortages, wage movements in 
an industry may have unstabilizing 
effects on area wage relationships. 
Wage movements within an area may 
also have unstabilizing effects on in- 
dustry wage relationships. How shall 
a wage policy deal with this problem 
in order to achieve fair and effective 
stabilization generally? To what ex- 
tent should urgent manpower needs 
be taken into account in a wage 
policy? 

Whatever basis is used, how should 
an interplant inequity serious enough 
to warrant correction be defined? 

Related to this problem is the ques- 
tion of the extent to which a stabiliza- 
tion board should utilize industry 
commissions as subsidiary agencies. 


Wage Adjustments Within a Plant 


Controlling the many details of 
wage administration within a plant— 
adjustments of inequities between jobs 
and on the same jobs, transfers, re- 
classifications, promotions and the like 
—presents formidable administrative 
problems. On the other hand, uncon- 
trolled actions in this sphere can re- 
sult in unstabilizing increases in wage 
costs and hourly earnings. What fair 
and administratively workable policies 
can be devised to relate plant wage 
practices to the stabilization program? 


Substandard Rates of Pay 


Should increases be permitted to 
correct substandards of living? 


Other Economic Benefits 


What standards should govern ap- 
provability of such important matters 
as bonus, health, welfare and pension 
plans? To what extent, if at all, should 
the effect of such plans on mobility of 
the labor force, particularly in rela- 
tion to war industries, be taken into 
account? 











Wages. . 





. Hours 
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means my men can’t catch up. I know the 
Government has a hard job and none of us 
wants inflation. But the cost of living has 
climbed way up and my men have got to 
eat.”—James C. Petrillo, president, American 
Federation of Musicians, AFL. 


“There shouldn’t be the slightest doubt in 
anyone’s mind that textile workers are de- 
serving of a substantial wage hike now— 
controls or no controls.”—/. T, U. News, 
January 26, 1951. 


“Workers should not be compelled to pay, 
in reduced living standards, for the business 
profiteering and speculation that has largely 
been responsible for skyrocketing prices. 
The stabilization program should permit 
wage adjustments based on increased living 
costs.”—Emil Rieve, administrative chairman 
of the CIO Committee on Economic Policy. 

“Actually, it’s hard enough to force wages 
up even without the Government telling em- 
ployers that they ought not to grant in- 
creases. Whether or not stabilization will 
be a good thing for working people depends 
on how successful the Administration is in 
controlling the cost of living.’—Editorial, 
The Machinist, February 8, 1951. 


“The freeze will penalize a lot of workers 
who have not enjoyed a wage increase dur- 
ing the past year, and will drastically affect 
those unions in the process of negotiating 
wage raises. It does not provide any pro- 
tection on prices, because the price freeze is 
as full of holes as a used punchboard, and 
the freeze itself was not slapped on until 
prices had reached an all-time high... . 


“If workers’ wages remain frozen at the 
January 25 level, while prices are also pegged 
at that level, the living standard to which 
the workers must adjust themselves will be 
in many cases a sub-standard level.”—The 
Hosiery Worker, January, 1951. 


$10,000 Fine 
to Purge FLSA Contempt 


Two employers must pay $10,000 and 
court costs for violating a federal wage-hour 
injunction, an appellate court rules in review 
of a contempt proceeding. However, a back- 
pay award of $5,829.57 is struck out solely 
because of a procedural flaw in the govern- 
ment’s presentation of its case (see the July, 
1950 issue of the JOURNAL, page 819, for the 
lower court’s decision). The stumbling 
block was a limitation on the type of con- 
tempt charged in the petition. 

When employers violate injunctions re- 
straining future violations of the wage-pay- 
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ment and record-keeping commands of the 
Fair Labor Standards Act, they are guilty of 
contempt. But contempi is of two kinds— 
civil and criminal. Which label is to be 
affixed to the particular proceeding depends 
on various factors: the nature of the viola- 
tion (innocent in civil contempt, willful in 
criminal contempt), the relief or penalty 
sought (back wages in civil contempt, fines 
in criminal contempt) and the form of the 
proceeding. 


There was ample evidence in this case to 
show that the employers had willfully and 
knowingly underpaid employees and recorded 
false amounts in their payroll-records. Be- 
cause of the wanton disregard of the in- 
junction, the wage-hour enforcement officer 
instituted a criminal contempt proceeding in 
which fines, back wages and court costs 
were requested. To round up all these reme- 
dies, both civil and criminal contempt should 
have been alleged because back pay—a com- 
pensatory remedy—is proper only in civil 
actions. Criminal actions presuppose only 
punitive punishment. Summed up, the 
opinion of the appellate court says: A pro- 
ceeding for civil contempt will not support 
a judgment for criminal contempt and, con- 
versely, a proceeding strictly criminal in its 
nature will not support a judgment appro- 
priate only in a civil action. 


Taking a cue from this case, it is a pretty 
sure bet that in the future when the govern- 
ment finds any employer willfully violating 
an FLSA injunction’s wage-payment clause, 
it will charge him with both civil and 
criminal contempt to perfect means for re- 
covering both wages due and fines. 


Apparently this is the first case deciding 
that court costs are a proper award in 
criminal contempt proceedings; costs have 
previously been ruled proper where civil con- 
tempt is the issue. The court upholds its 
finding by analogy: “That the charging 
of costs to a defendant found guilty in a 
criminal case is proper is not open to doubt. 
And we perceive no reason why it may not 
be properly done in a proceeding for criminal 
contempt.” Thus, another item—court costs 
—goes on the employer’s chit when he will- 
fully violates an FLSA injunction.—T obin v. 
Robert A. Pielet and David Pielet, 19 LABOR 
CASEs § 66,133 (CA-7, 1951). 

In connection with FLSA criminal con- 
tempt proceedings, it is well to note that 
some courts allow the Secretary of Labor— 
the governmental enforcement officer—to 
prosecute in his own name, while others re- 
quire the action to originate in the Attorney 
General’s office. In a jurisdiction sanction- 
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ing the first procedure, the Secretary can 
join the two forms of contempt in the same 
proceeding. 


Government-Contract Workers 
Benefit by FLSA 


A government contractor is an em- 
ployer within the meaning of the Fair Labor 
Standards Act, even though he works on a cost- 
plus-fixed-fee basis and on government- 
owned materials. He is not excluded from 
the terms of the FLSA as an agent of the 
United States. Neither are the employees 
on government work excluded as employees 
of the United States. Government-contract 
workers are entitled to the benefits of both 
the FLSA and the Walsh-Healey Public 
Contracts Act, a federal appellate court rules. 
—Durnil v. J. E. Dunn Construction Company, 
19 LApor CAsEs § 66,135 (CA-8, 1951). 

This court cites as its authority the 
declaration by the United States Supreme 
Court in Powell v. United States Cartridge 
Company, 18 LasBor CAsEs § 65,759, reported 
in the June, 1950 issue of the JOURNAL at 
page 730. 


Workers ‘‘On Call” 
Twenty-four Hours a Day 


Public utility workers who were required 
to remain “on call” during their free time 
sued for twenty-four-hours-a-day pay. Some 
of the employees lived on the company’s 
property. Others traveled from station to 
station and had to stay away from home 
overnight. Still others worked regular eight- 
hour shifts but were on call for emergencies 
—either at their homes or elsewhere—the 
balance of the day. The employees had been 
paid time and one half for time actually 
spent on call-outs. 

Both the employees and the company 
asked for a judgment on the pleadings. The 
employees’ affidavits stated that interrup- 
tions by telephone and other kinds of calls 
were so frequent throughout the day and 
night as to affect their health seriously. 
The company contended that the emergen- 
cies so seldom broke into the worker’s free 
time as to be “incidenta!,” justifying invok- 
ing the Portal Act to counteract any addi- 
tional wage liability. The trial court found 
for the employer; the employees appealed. 


The case is sent back for trial by the ap- 
pellate court because “these conflicts cannot 
be resolved upon summary proceeding.” It 
Says a regular irial is the proper procedure 
to find out what the employees’ duties were, 


Hours 


Wages... 





how they were to be compensated, if a con- 
tract covered “inactive” time and whether 
the Portal Act places call-outs and regular- 
shift work in the same category. “Only 
after a judgment based [on a thorough trial] 

. the court explains, “do we care to 
construe the effect of the Portal-to-Portal 
Act for the parties in these cases or for future 
guidance of counsel and courts .. . .”—Glenn, 
et al. v. Southern California Edison Company, 
19 Lapor Cases { 66,131 (CA-9, 1951). 

It will be interesting to see how this case 
is decided on trial. Prior to enactment of 
the Portal Act, the overwhelming majority 
of these twenty-four-hour-a-day cases al- 
lowed wages only for the time actually 
devoted to work; free time was not compen- 
sable even though the employee had to 
remain on the employer’s premises. 


Switchboard Operators’ 
FLSA Exemption 


Switchboard operators are exempt from 
the wage-and-hour provisions of the Fair 
Labor Standards Act if they work in ex- 
changes having no more than 750 stations. 
This brings up the question: Does the ex- 
emption take in switchboard operators of 
exchanges which serve several satellite, un- 
attended dial exchanges, each having less 
than 750 stations but the sum total being in 
excess of that number? 

Administrator McComb’s answer is “no.” 
He says dial-exchange stations must be 
counted, citing legislative intent as his rea- 
son: “It appears that an important factor 
in granting this exemption was the concern 
of Congress over the ability of telephone 
companies to pay the minimum wage to op- 
erators employed in small exchanges where 
the volume of business was insufficient to 
occupy the full time of the operator with 
active work during the period of duty.”— 


W-H Opinion Letter, December 14, 1950. 


Stock on Hand 
for Government Contracts 


A government contract is not free from 
the wage-and-hour directives of the Public 
Contracts Act merely because the goods in 
question are in existence at the time the 
contract is awarded. Administrator Mc- 
Comb contributes this pertinent observation 
in an administrative proceeding based on 
wage violations: “The Act applies to Gov- 
ernment contracts in excess of $10,000 
regardless of whether the commodities con- 
tracted for are in existence at the time of 
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the contract award or must be manufactured. 
In the situation where the contractor has a 
stock of goods which were produced prior 
to the award of the contract and fills the 
contract out of such stock he must show 
compliance with regard to those of his em- 
ployees engaged in removing the goods from 
stock and shipping them to the Govern- 
ment.” However, the contractor may ignore 
the statute insofar as employees who pro- 
duce the goods prior to the contract award 
are concerned. 


But if the goods previously produced are 
in a stockpile from which the order is filled, 
the production employees are not excluded 
from coverage of the Public Contracts Act 
unless all the terms of the “stockpile rule” 
are satisfied. One of these requisites is that 
the stockpile must be sufficient to meet re- 
maining demands at all times while the con- 
tract is in effect, says the Administrator. 


The contractor in this case argues that 
the government’s administrative proceeding 
is outlawed by a state statute of limitations. 
The Administrator answers that state stat- 
utes are no bar because such a proceeding is 
not concerned solely with wages due em- 
ployees: “The Government sues as a sov- 
ereign interested in obtaining performance 
of a contract made directly with it in its 
sovereign capacity. The interest to be pro- 
tected is the enforcement of the Government 
contract and the policy of the statute requiring 
it. Thus the Government sues even though 
the employees cannot be found and the money 
will ultimately be paid into the Treasury.”— 
Matter of Norris, Inc. (PC-367, 1950). 


Citrus Industry Gets Expanded 
Overtime-Pay Exemption 


Manufacturers of citrus molasses and 
chemical processors Of citrus peel in Florida 
and Texas may now take advantage of the 
fourteen-week-per-year federal overtime-pay 
exemption that the citrus pulp and waste in- 
dustry has enjoyed since 1943. These facts 
of the industry were not in existence when 
the Wage-Hour Administrator originally de- 
termined the scope of the industry’s exemp- 
tion. Hence, he is giving the industry this 
extra elbowroom now. 


Longshoremen Lose 
Overtime-on-Overtime Battle 


The longshoremen’s lengthy battle for 
overtime-on-overtime pay has finally been 
lost. Their attempt to collect such pay in 
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the celebrated Bay Ridge case motivated 
Congress to pass amendments to the Fair 
Labor Standards Act giving retroactive re- 
lief from claims of this sort. These amend- 
ments, together with the employers’ reliance 
on administrative rulings and their good 
faith, plus the insignificance of some of the 
overtime involved are the weapons that gave 
them the drubbing. 


The dated-back amendments classify as 
true overtime pay all time-and-one-half 
“clock-time” premiums and all premiums for 
hours worked in excess of eight daily or 
forty weekly. When applied to the long- 
shoremen’s case, these new provisions as to 
what constitutes overtime pay dispose of 
most of the claims. They had been paid 
higher rates for daily and weekly overtime 
work and for work performed during certain 
hours of the day. 


The employers’ reliance on rulings of gov- 
ernmental agencies and their good faith in 
abiding by the customary pay practices in 
the industry—which were approved by the 
longshoremen and their union at the time— 
warranted calling into play the Portal Act 
defenses. 


And last, claims of less than one dollar 
for any given week are too insignificant, the 
court says, to merit its attention. 


The longshoremen’s attorneys presumably 
would have recovered a sizable fee from the 
employers if the FLSA had not been changed 
to wipe out the wage liability. They used 
this as an argument in a constitutional at- 
tack. The court rules that the right to at- 
torneys’ fees in these wage suits is a statutory, 
not a contractual, right; therefore, statutory 
amendments resulting in loss of fees are not 
unconstitutional.—Addison, et al. v. Huron 
Stevedoring Corporation 19 LaApor CASES 
{ 66,128 (DC N. Y., 1950). 


Inspection of Virgin Islands Wages 


Higher subminimum wages for workers 
in the Virgin Islands is the goal of an in- 
dustry committee appointed under the fed- 
eral wage-hour law. Rates now in effect 
range from fifteen to forty cents an hour; 
the law allows them to go as high as the 
general seventy-five cent level. The com- 
mittee opened investigatory hearings in the 
islands last month. 

Apart from the Virgin Islands playing 
host to vacationers, principal industries there 
are marine shipping, wholesaling, and the 
manufacture of rum, sugar and handicraft 
products. 
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Congress 


No action has been taken on any of the 
labor bills introduced in the Eighty-second 
Congress, but several new bills have been 
proposed: 


S. 622—to increase the basic rate of 
compensation provided in Title VI of the 
Classification Act of 1949 (pertaining to gov- 
ernment employees) by seventeen per cent. 


H. R. 2344—to extend the coverage of the 
act stipulating wage rates in the building 
construction industry to architects, drafts- 
men and technicians. 


H. R. 2380—to amend the Selective Serv- 
ice Act of 1948 to provide that any person 
otherwise subject to induction but deferred 
because of employment who engages in a 
strike shall be immediately available for 
military service. H. R. 2658, a similar bill, 
provides penalties for continuing a strike 
which imperils the national defense. 


H. R. 2515—+to roll prices and wages back 
to the-June 25, 1950 level and to impose a 
100 per cent tax on excess profits. 


H. R. 2516—to deny the benefits of the 
National Labor Relations Board to any la- 
bor organization which includes among its 
members anyone employed by a newspaper 
or periodical in a news-gathering or news- 
presenting function. 


H. R. 2657—to provide that all profits or 
losses arising from government operation 
of plants, mines or facilities involved in 
labor disputes shall accrue to or be sus- 
tained by the government. 


The committees have not been holding 
hearings. The subcommittee on labor-manage- 
ment relations of the Senate Committee on 
Labor and Public Welfare has been pre- 
paring its report on the investigations made 
during the Eighty-first Congress; it received 
an extension from January 31 to February 
28 for filing this report. One report, on the 
East Coast tanker industry, was issued Feb- 
ruary 8 (S. Rept. 82). The labor subcommittee 
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announced that the first subject to be given 
consideration during this term would be the 
wartime disputes procedure. 


Enacted State Legislation 


Public Contracts Wage Rate... The pre- 
vailing wage rate must be paid under all 
public works contracts in the City of Nash- 
ville, according to a law recently enacted 
by the Tennessee legislature (S. B. 261, ap- 
proved February 1, 1951). 


Sunday Labor . . . North Carolina has re- 
pealed its law imposing a forfeiture upon 
persons who’ work on Sunday (H. B. 204, 
approved February 16, 1951). 


Veteran Employment... Veterans of wars 
fought by the United States shall receive 
preferential treatment in regard to appoint- 
ment, employment and promotions in all 
public departments and subdivisions, and on 
all public works, in South Dakota (H. B. 50, 
approved January 26, 1951). 


Wage Freeze ... The New York legis- 
lature has memorialized Congress to exempt 
state employees from the wage stabilization 
order, in view of the fact that low salaries 
have been paid to these employees and ad- 
justments were in the process of being made 
(S. Res. 32, adopted February 5, 1951). 


Proposed State Legislation 


The number of labor bills pending in the 
state legislatures is greater than at the be- 
ginning of any previous legislative season. 
Bills appearing most frequently on the 
agendas are: new child and women labor 
regulations; stipulations requiring time off 
for voting, payment of wages at specified 
intervals and equal pay for equal work for 
women; antidiscrimination measures, in re- 
gard not only to race, religion, color and 
creed, but also to age and draft status. Many 
states propose to require check-cashing fa- 
cilities for employees and free medical ex- 
aminations when such are required for 
employment. Workmen’s compensation and 
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unemployment compensation. statutes are 
being revised or amended by a number of 
the legislatures, with a marked trend toward 
bigger benefits, longer duration of benefits 
and extension of coverage—this in line with 
proposed revisions in the federal law. Mini- 
mum wage, maximum hour and overtime 
requirements are to be found in profusion. 
A sampling of proposed minimum wages 
shows: California, $1.25; Colorado, $1; Dela- 
ware, seventy-five cents, with an increase 


to $1 in two years; Indiana, seventy-five ° 


cents; New Mexico, seventy-five cents; New 
York, $1; North Carolina, seventy-five cents ; 
Oregon, seventy-five cents; West Virginia, 
sixty cents the first year, seventy cents the 
second, and seventy-five thereafter. 

Some other highlights are reflected below: 


California proposes to appoint deputy la- 
bor commissioners to hear and determine 
the validity and enforceability of claims for 
wages, penalties and demands of employees. 
It also proposes to. establish a state labor 
relations board to promote equality of bar- 
gaining power between employers and em- 
ployees. Bills have been introduced to 
prohibit hot cargo, secondary boycotts, the 
closed shop and picketing for organizational 
purposes. It is proposed fo limit jurisdiction 
of state courts in relation to labor disputes. 

The Colorado legislature has before it a 
bill to establish a state department of labor. 


Connecticut is considering a bill to establish 
a seventy-five cent minimum wage for em- 
ployees in retail stores. Another bill would 
provide for the check-off of union dues, 
subject to authorization by the employee. A 
bill has been introduced granting to all the 
right to work, whether or not they join a 
labor organization. 


Delaware would centralize its labor facilities 
by the creation of a department of labor, 
transferring to it the present powers of its 
labor commission, unemployment compen- 
sation commission and industrial accident 
board, among others. 

Idaho would enact a wage and hour law, 
and bring labor organizations under the 
Idaho code sections (48-104) pertaining to 
unfair competition. 

Indiana proposes to enact a “little Wag- 
ner” act, defining unfair labor practices, ap- 
pointing a board, and providing the right of 
complaint and appeal. it also proposes to 
repeal the 1947 compulsory, utility arbitra- 
tion act and to strengthen its FEPC act. 


Massachusetts has introduced a bill to 
amend the state labor relations iaw to cover 
specifically one-man units. 
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It is proposed in Missouri to repeal the 
law forbidding strikes in public utilities. 

Montana would establish the office of 
commissioner of labor and industry. It 
would also establish a forty-eight hour week. 


Nebraska would enact a law defining un- 
fair labor practices. 

In New Hampshire, employees of hotels, 
restaurants, etc., excluded from the mini- 
mum wage law, will be covered in a new law 
establishing a fifty-cent minimum. 


New Jersey has a bill to prohibit the 
importation and transportation of strike- 
breakers. A labor relations board would be 
established under another bill. 


In New York there are several bills call- 
ing for the establishment of a commission 
for the employment of elderly persons; its 
functions would be to propagate the idea 
of employing old people, to encourage em- 
ployers to hire them, to help prepare work- 
ers for retirement, and to initiate programs 
for homework. A bill to prohibit the use 
of the shape-up in hiring or selecting em- 
ployees for labor as longshoremen or steve- 
dores on the waterfront of New York City 
has been introduced. A bill relating to arbi- 
tration would confer on the supreme court 
the power to enter judgment on an award 
when consent to arbitration has been given. 

North Carolina is attempting to repeal its 
anti-closed shop law. ; 

Ohio would limit the jurisdiction of state 
courts in the issuance of restraining orders 
or injunctions in labor disputes. The legis- 
lature is considering a bill to ban labor 
unions from interfering with independent 
contractors in their business. Another bill 
would limit the authority of labor unions 
over workers who are union members. 

Oregon would repeal its laws providing 
for the use of the secret ballot in a collective 
bargaining dispute and declaring illegal hot 
cargo and secondary boycotts. 

A Rhode Island bill defines labor dispute, 
prescribes the procedure by which and the 
conditions under which injunctions may be 
granted in such disputes and the scope 
thereof, and vests sole jurisdiction in the 
superior court. 

Tennessee would repeal its anti-closed 
shop law, regulate picketing and enact a law 
specifically permitting the union shop. 

In Vermont a bill has been proposed which 
would authorize the governor to take over 
and operate struck utility plants. 

West Virginia would prohibit courts from 
issuing injunctions in labor disputes without 
an open hearing. 
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4,000,000 Jobs 


The accelerated defense program will 
need an additional 4,000,000 civilian workers 
in 1951, said Secretary of Labor Tobin speak- 
ing before the Preparedness Subcommittee 
of the Senate Armed Services Committee. 
Reduction of the number of unemployed, 
estimated to be about 1,500,000 higher than 
at the end of World War II, will contribute 
substantially to meeting the manpower de- 
mand of the coming year, continued Mr. 
Tobin. Additional workers can be obtained 
by enlarging the labor force, by transferring 
workers from nondefense activities, and by 
working longer hours. He opposed relaxing 
labor standards, including the wage-hour 
act’s overtime-pay provisions. 


In discussing the difficulty of reconciling 
military with civilian manpower needs, the 
Secretary warned that “indiscriminate with- 
drawal of skilled and professional workers 
into the Armed Forces could create havoc 
with our defense production program, while 
a sound and systematic deferment policy need 
not substantially reduce the over-all supply of 
men for military service.” He added that the 
problems involved in meeting the manpower 
needs of the current national defense pro- 
gram are moderate compared to those that 
would be encountered were we compelled 
to enter into all-out mobilization. “In the 
event of an all-out war,” he said, “our man- 
power supplies would be the most significant 
factor limiting the total magnitude of the 
defense effort.” 


Referring to the draft on specific matters, 
Mr. Tobin endorsed the general outlines of 
a draft of the eighteen-year-olds as having 
“a smaller impact on the civilian economy 
than the current 19-26-year-old draft.” He 
suggested that draftees be given re-employ- 
ment rights protecting their jobs for as 
long as four years and that employees 
who report for induction and are turned 
down be protected against dismissal. He 
added that sound policies would have to be 
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developed which “will not unduly shut off 
the flow of youth into college training,” and 
he endorsed the Defense Department’s col- 
lege plan. 


A Block for Bloch 


One of the more active labor-inspired 
programs supporting the symphony or- 
chestras and opera companies of the country 
is one supported by Local 241 of the AFL 
International Chemical Workers Union, ac- 
cording to the AFL News. This Chicago 
local is represented at all concerts of the 
Chicago Symphony Orchestra. Samuel Lader- 
man, president of the local, served as secre- 
tary of the Ernest Bloch Festival Association, 
which recently sponsored a six-day series 
of events honoring one of the great living 
composers. The union took a block of seats 
for the festival and distributed them to 
workers and students for each concert at 
half price. 


Builders Are Busy _ 


Construction in January was one fifth 
higher than a year ago, with the total value 
of new construction put in place amounting 
to almost $2.1 billion, after a seasonal de- 
cline of seven per cent from the December, 
1950 total. A speeding up of industrial plant 
expansion, particularly by the federal gov- 
ernment, was beginning to show. Military 
and naval construction, though still slow in 
January, was up to three times the year-ago 
rate. Commercial building was fifty-four 
per cent above January, 1950. 


Privately financed construction put in 
place during the month was valued at more 
than $1.5 billion, seven per cent less than 
in December, 1950, and twenty-one per cent 
above a year ago. New homebuilding, 
which continued at record levels for the 
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season, accounted for more than half of 
total private outlays for new construction. 

Public expenditures for new construction 
amounted to about $500 million, eight per 
cent less than in December, 1950. They 
were twenty-two per cent above the level 
of January last year, primarily as a result 
of larger outlays for schools, highways and 
military facilities. 


Building Order Amended 


Buildings or structures for radio and tele- 
vision broadcasting, plants for the primary 
purpose of publishing newspapers, and print- 
ing establishments operated primarily for 
publication of books and periodicals may be 
constructed without authorization from the 
National Production Authority, according 
to an amendment to its construction order. 
The construction order, M-4, requires spe- 
cific NPA authorization before most types 
of commercial construction can begin. It 
also prohibits new construction for amuse- 
ment, recreation and entertainment purposes. 


The amendment also pointed out the re- 
quirement for authorization before any kind 
of office building could be started. It de- 
fined an office building as any building de- 
signed for furnishing office space or office 
facilities whether for the exclusive or par- 
tial use of the owner, for commercial use, 
or to be rented to prospective tenants, in- 
cluding agencies of government. 

No authorization would be required for 
construction of a private residence, however, 
even though it would include incidental 
space to be used by the occupant for office 
purposes, as in the case of a doctor’s office 
situated in his private residence. 


Only One Better Than U. S. 


Australia was the only foreign country 
where less working time was required dur- 
ing 1950 than in the United States to buy 
a given amount of food with an hour’s wages, 
according to a survey of twenty countries 
conducted by the Department of Labor. 
Such surveys are deceptive, however, be- 





Which Way Is Down? 


“he cost of living (see pages 167 and 177) 
was on a steady up-hill climb during 1950. 
The trend cannot continue indefinitely, at 
least theoretically, and besides, Economic 
Stabilization Administrator Johnston and 
Secretary of Agriculture Brannan have ex- 
pressed confidence that prices on foods and 


other important items are about to level off. 
Whatever the flight intentions are of the 
Consumers’ Price Index, put out by the 
Department of Labor’s Bureau of Labor 
Statistics, it was giving most of the citizens 
an uncomfortable feeling to look at a chart 
(below) of 1950 prices. The revised figures 
due for publication this month, including 
new items, will probably be higher still. 
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cause war damage in most 
of the foreign countries 
increased the disparity be- 
tween United States and 
foreign food purchasing 
powers in the postwar. pe- 
riod as compared with pre- 
war. Currency devaluations 
in September, 1949, were 
another factor in changing 
food purchasing powers be- 
tween 1949 and 1950. In 
addition, indexes of the pur- 
chasing power of earnings 
in terms of food are but one 
factor concerning relative 
welfare. 

Since 1937-1938, Australia, 
Norway, Canada and Den- 
mark have consistently had 
the highest indexes of food 
purchasing power relative 
to America. Italy, Hungary, 
Austria, Chile and the Soviet 
Union have consistently had 
the lowest. France ranked 
among the high purchasing 
power countries in the pre- 
war period, but in 1949 and 
1950, it dropped below the 
level of the top four. As 
for the United States, be- 
tween 1937-1938 and the 
spring of 1950, food prices 
less than doubled and hourly 
earnings more than doubled 
—increasing the power of 
American workers’ earnings 
in terms of food at the 
market by about seventeen 
per cent. 

The amount of food 
United States hourly earn- 


ings can buy rose almost construction. 


NO COPPER, NO HOMES 


Acme 


THREAT OF STOPPAGE in homebuilding by April 30 
pointed out by William J. Levitt, one of the nation's 
largest home builders, may have caused the NPA’s cur- 
rent lift on the copper ban to permit the use of copper 
tubing for home water systems in homes now under 





five per cent between March, 
1949, and March, 1950, because of a three 
per cent drop in food prices and a one and 
one-half per cent increase in earnings. 


In thirteen of the countries covered by the 
survey the purchasing power of wages of 
workers with families is increased by means 
of family allowances. In some of these 
countries the increase is substantial. The 
largest family allowances are reported from 
France, where the food purchasing power 
of the worker with a wife and two children 
is one-third higher with the allowance than 
without it. In addition, proponents of the 
Soviet economy claim that the Russian worker 
receives so many benefits from the state, 
that such indexes as these do not show the 
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over-all needs and purchasing powers of the 
worker. 

Listed below are selected countries cov- 
ered by the survey: 


United States = 100 
1950 1949 Prewar 

Australia 107 109 92 
Norway 84 88 68 
Canada 78 84 86 
Great Britain 62 71 

Germany 38 32 51 
France (Paris) 31 37 68 
Italy 24 24 26 
yk ok. 14 13 24 
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Source: 


Heavy Taxes on Corporations 


The chart above indicates Treasury De- 
partment corporate tax recommendations to 
implement President Truman’s revenue re- 
quirements. Corporate taxes, representing 
about one third of the President’s request, 
were commented on as killing or curing the 
defense economy. 


Will Kill— 

“To siphon off through taxes too great a 
portion of corporation profits will hamper 
industrial expansion, which is the country’s 
basic need today. If such a policy is pur- 
sued, the only source of adequate capital 
funds will be from greatly increased gov- 
ernment loans or undue amounts of borrow- 
ing—both of these methods present potentially 
serious effects.” — Statement of the Corm- 
merce and Industry Association of New 
York, Inc. to the House Committee on 
Ways and Means, February 9, 1951. 


“Whenever you take the major part of 
a profit dollar from a big manufacturer you 
take away his incentive to expand, to create 
more jobs, to produce more goods.”—-Noah 
M. Mason, Member of the House Ways 
and Means Committee, in a speech before 
the Economic Club of Detroit. 
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* Does not include excess profits tax liability. 


Or Cure 


“The assurance that increased govern- 
ment spending wiil to a considerable extent 
guarantee continued and/or increased profits, 
and finance much necessary plant expansion 
with minimum risk and cost to industry, 
combined with the circumstance that plant 
expansion during the past several years has 
resulted in a high level of productive effi- 
ciency, should be compelling reasons why 
further increases in taxes on corporation 
profits should be made to raise the revenue 
required.”—AFL Executive Council. 


“The defense orders placed and yet to be 
placed—added to the large unsatisfied de- 
mand for industrial plant, housing, consumer 
durable goods and most articles of current 
consumption—assure producers of a seller’s 
market -in nearly every field of business 
activity during the mobilization period. In 
spite of problems of securing the materials 
and labor for their production, business will 
have adequate incentives even under higher 
taxes to go forward with the job of pro- 
duction .... The level of corporation taxes 
proposed is dictated by the need for an 
equitable distribution of the burdens of de- 
fense consistent with the continued growth 
of industry.”—Secretary Snyder. 
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Deferred Increases Prominent 
in Wage Settlements 


In the first eleven months of 1950, about 
1,450,000 workers received wage increases 
and were promised another boost in 1950 or 
1951, or a series of increases in 1951 and in 
subsequent years, without reference to cost- 
of-living changes. References to future in- 
creases were contained in 770 settlements, 
each involving 200 or more workers, coming 
to the attention of the Bureau of Labor Sta- 
tistics during the period. A substantial pro- 
portion of these workers were also covered 
by escalator clauses providing for periodic 
cost-of-living adjustments based upon changes 
in the BLS Consumers’ Price Index. 


The practice of providing for wage ad- 
justments a year or more in advance is re- 
lated to the increasing acceptance of long- 
term contracts and a desire to avoid the 
stress of annual or periodic wage reopen- 
ings. This trend was well under way be- 
fore the outbreak in Korea and subsequent 
developments brought the possibility of wage 
controls into the picture. 


The 1948 General Motors-UAW contract 
introduced the “annual improvement fac- 
tor” and became the most conspicuous ex- 
ample of a long-term (two years) agreement 
without a permissive reopening for wage 
discussions. In, 1949, about 160,000 work- 


ers, mainly in nonmanufacturing industries, 


were covered by settlements providing for de- 
ferred increases to be effective in 1950 or 1951. 


In the first five months of 1950, before the 
renewal of the General Motors-UAW ar- 
rangement for another five years, about 150,000 
workers, also predominantly in nonmanu- 
facturing industries, received an increase 
and a promise of one or more later adjust- 
ments. By the end of November, the num- 
ber of workers assured of a deferred increase 
by 1950 settlements had risen to over 1,000,009 
in manufacturing establishments, and 430,000 
in nonmanufacturing establishments. A num- 
ber of large companies, including Chrysler, 
negotiated deferred increase clauses in De- 
cember. 


Since large companies generally grant ad- 
justments to clerical workers and others not 
covered by union agreements when organ- 
ized workers receive an increase, the total 
number of workers involved in future com- 
mitments is in excess of these figures. 


The negotiation of deferred increases need 
not reiate to considerations of past or fu- 
ture productivity. The General Motors plan 
under which employees were guaranteed an- 
nual increases of four cents an hour for five 
years, apart from cost-of-living adjustments, 
was geared to the normal increase in na- 
tional productivity and was related by the 
contracts to the productivity of General 
Motors employees. Many concerns, par- 





FAR, FAR AWAY 


(Recent rulings on refusals of work because of transportation problems, 
as reported in CCH UNEMPLOYMENT INSURANCE REPORTS. ) 








The Reason 


The Ruling Ref. 





A woman refused a job in a com- 
munity 11 miles from her home be- 
cause she didn’t want to ride with 
strangers in an automobile. 


A woman refused a job in a com- 
munity 18 miles from her home be- 
cause it was too far away and trans- 
portation would cost $2.35 a week 
more than previously. 


cause, 


A woman accepted a job, but on the 
way to work decided the bus ride 
was too long. 


A worker refused a job because she 
would have to transfer twice to get 
there. 





The refusal was without good cause, 
since several hundred other persons, 
many of them women, were com- 
muting in this way. 


Both distance and additional travel 
expense were held to be unreason- 
able, and her refusal was with good 


The refusal was without good cause. 


The transportation was “good,” and 
her refusal unjustified. 


N. Y. 8736 


N. Y. ¥ 8733 


Hawaii 


{ 8023.05 


Hawaii 
{ 8023.07 
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ticularly in the automobile industry, adopted 
the plan with little alteration. 

The label “productivity increase,” how- 
ever, cannot be applied to all deferred increases, 
particularly when cost-of-living escalator ad- 
justments are not also provided. The promise 
of a deferred increase may depend upon 
problems of seasonality, of adjusting costs 
and prices at an appropriate time, and other 
business considerations, or a desire to re- 
duce the stress of wage bargaining and the 
possibility of strikes. 


Factory Workweek Increases 


The Bureau of Labor Statistics reports 
that factory production employees are work- 
ing an average of 41.6 hours a week—two 
hours a week longer than they worked last 
year. They are earning about $8 a week 
more than they earned in 1949, bringing av- 
erage weekly wages in manufacturing in- 
dustries up to $64.15. The longer workweek 
and widespread wage increases both are re- 
sponsible for the higher wages. 

The 41.6-hour average is the highest since 
October of 1945. Factory hiring slackened 
somewhat in December but the bureau cred- 
its this to a seasona] lull. Layoffs due to 
material shortages dropped sharply in Jan- 
uary, falling from 23,900 during the week 
ending January 6 to only 4,600 in the week 
ending January 20. 


New Jersey Answers 
Some Labor Vote Questions 


A seventy-five page analysis of Political 
Action Committee work in the 1950 New 
Jersey elections has been released by the 
New Jersey CIO-PAC. Made public by 
President Carl Holderman of that state’s 
CIO Council, the report discloses: 


(1) That there definitely is a “labor vote,” 
which can be turned out, but only by block 
and precinct work. (Endorsement and ad- 
vertising are not enough.) 


(2) That the Democratic Party or any 
other party that wants the support of the 
people generally must adopt a fighting lib- 
eral platform. “Upper-income groups will 
not vote Democratic, regardless of appeal, 
but the size of the labor and low-income 
vote (which determines whether or not the 
Democrats win) depends on the appeal of 
the Democratic candidate and his platform.” 


(3) That there is an important liberal vote 
in the subuurbs which must not be “written 
off” because suburban voters are for the 
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REPLACES HARRISON 





Acme 


MANLY FLEISCHMANN has been sworn 
in as National Production Administrator, 
succeeding William H. Harrison, who is 
now Defense Production Administrator. 





most part conservative. (“The entire in- 
crease in the Democratic vote in the 11th 
district, for instance, in 1950, came in the 
suburbs, manned for the first time by PAC.”) 


(4) That in spite of PAC’s best efforts, 
the highest percentage of the registered vote 
in 1950 was cast in the upper-income wards. 
The labor wards (those with ‘a concentra- 
tion of union membership) were second 
highest; the low-income wards were third. 

(5) That from 1948 to 1950, generally 
speaking, the Democratic Congressional can- 
didates in each city made their best im- 
provement in the labor wards. 

(6) That on the average, PAC brought 
out 76.7 per cent of the registered CIO 
members and voters—a voting turnout more 
than fifteen per cent above the average for 
all other voters. 

(7) But that, on the other hand, in spite of 
heroic efforts, ClIO members still are under- 
registered: 36.9 per cent are not registered, 
compared with 29.7 per cent not registered 
in the adult population in general. 
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Further comment in the report shows that 
the five incumbent Democrats elected for 
the first time in 1948 all retained their seats 
and that in three other PAC-active districts 
Republican incumbents won by their nar- 
rowest margins in a decade. (CIO News.) 


Escalator Clause for Divorcees 


The cost-of-living index put out by the 
Bureau of Labor Statistics, now under re- 
vision to take account of changing condi- 
tions, gained new importance when the 
Auto Workers obtained a clause in their 
contract with General Motors that would 
make raises and decreases depend on con- 
sumers’ prices. If the index was not shoved 
into the limelight by that notable agree- 
ment, it certainly was made a great deal 
more prominent by the recent upward spiral- 
ing it has been going in for. 


Now the index has been assigned a new 
role. In a recent Chicago divorce settle- 
ment, the agreement set down the terms of 
money per month and provisions for the 
children and made the amounts depend on 
fluctuations in the Consumers’ Price Index. 
Either party to the agreement can reopen 
negotiations—if the BLS index varies upward 
or downwatd as much as twenty per cent. 


California Union Membership High 


More than 1,350,000 California workers 
were members of labor unions in 1950. The 
figure is based on the results of a survey 
of more than 3,100 union locals recently 
completed by the California Department of 
Industrial Relations, Locals surveyed were 
affiliated with the AFL, CIO, unaffiliated 
railroad brotherhoods and other independ- 
ent unions. 


Membership was reported as of May, 
1950. At that time, it is estimated, there 
were 3,123,000 wage and salary workers em- 
ployed in nonagricultural establishments in 
the state. This number includes adminis- 
trative, supervisory and technical employees. 


Both Ends of Population Scale 


Most of the women of working age are 
not now in the labor force—this is in sharp 
contrast to the male situation, said Secre- 
tary of Labor Tobin recently in a discussion 
of the nation’s manpower potential before 
a subcommittee of the Senate Armed Serv- 


ices Committee. As a result, the adult- 
woman group must supply the greatest relative 
addition to the labor force. 


Rank and File 


Secretary Tobin pointed out that most 
of the women under thirty-five are mothers 
of young children, with home responsibili- 
ties that greatly limit the extent to which 
they can seek employment. Therefore it is 
to the housewives over thirty-five that we 
must turn for the bulk of our additional 
women workers. 


After estimating the potential total labor 
force, Mr. Tobin said: “Under greater pres- 
sure and with careful planning we might 
stretch this total by a few more million. 
For example, large-scale provision for child- 
care centers and other community facilities 
could release many thousands of additional 
women for employment. The systematic 
placement of defense contracts and location 
of plant facilities in areas where potential 
labor is available would also serve to ex- 
pand this total. However, beyond a certain 
limit, any further increase in gross numbers, 
drawn from such groups as the mothers 
with very young children or from the 14-17 
year old age group, would yield little in 
terms of over-all productivity and would be 
possible only at a heavy social cost charge- 


_ able to the future.” 


At the other end of the labor force age 
scale, there were some interesting figures 
about workers who had not reached their 
fourteenth year. 


In the latter half of 1950, large numbers 
of children ten through thirteen years of 
age were working—in agriculture, as news- 
paper carriers and sellers, as baby sitters 





Election Day Thought 


“Subjection in minor affairs breaks 
out every day, and is felt by the whole 
community indiscriminately. It does 
not drive men to resistance, but it 
crosses them at every turn, till they 
are led to surrender the exercise of 
their will. It is vain to summon 
a people, which has been rendered 
so dependent on the central power 
to choose from time to time the rep- 
resentatives of that power; this rare 
and brief exercise of their free 
choice, however important it may be, 
will not prevent them from gradually 
losing the faculty of thinking, feeling, 
and acting for themselves.” 

—de Tocqueville (1835). 
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NATIONAL INCOME HIGHER 


National income in the third quar- 
ter of 1950 was at the seasonally 
adjusted annual rate of $244 billion, 
seven per cent higher than the $229 
billion rate in the second quarter, re- 
ported the Office of Business Econom- 
ics, Department of Commerce. The 
third quarter figure was almost six 
per cent above the previous record 
of $231 billion reached in the fourth 
quarter of 1948. 





and in stores. The Department of Labor 
had the Census Bureau make some sample 
surveys, and discovered: It is estimated that 
in August there were 1,095,000 children of 
such ages working, and in October, a school 
month, 719,000. These working children ac- 
counted for one in eight of the total popu- 
lation of these ages in August and one in 
twelve in October. Half of the juveniles 
worked for pay. 


Average Earnings 
of Social Workers Reported 


The salaries of the estimated 75,000 social 
workers in the United States averaged 
(median) $2,960 annually, according to a 
survey conducted during the spring and 
summer of 1950. Regionally, salaries were 
highest in the Pacific states, where they 
averaged $3,320, and lowest in the south- 
eastern states, where the average was $2,490. 
In all other regions annual salaries ranged 
between $2,690 and $3,050. 

Executives in social work averaged $3,700 
annually, with the men in such positions 
receiving an average of $4,430, and the 
women $3,180. Supervisors of case or group 
workers were paid an average of $3,610. 
The case or group workers, who represent 
over sixty per cent of all the social workers 
in the country, earned an average of $2,730 
a year. About three quarters of them are 
women, whose average of $2,660 contrasted 
with $2,860 for men in the same jobs. 


The results of the survey include data on 
salaries for social workers by the type of 
program on which they are working, and 
indicate that teachers of social work are the 
most highly paid single group of social 
workers, with an average annual salary of 
$4,710. Those engaged in community organ- 
ization were next, with $4,360. 
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The survey was based upon a mai! ques- 
tionnaire sent to approximately 50,000 social 
workers in both public and private agencies 
throughout the United States by the United 
States Labor Department’s Bureau of Labor 
Statistics in cooperation with the Federal 
Security Agency, the National Social Wel- 
fare Assembly, and the National Council on 
Social Work Education. 


Machinists’ President 
Named to Manpower Post 


Albert J. Hayes, president of the Inter- 
national Association of Macliinists, recently 
reaffhiliated with the AFL, has been named 
special assistant on manpower to Assistant 
Secretary of Defense Anna M. Rosenberg. 
The Defense Department said Mr. Hayes 
was the first such special assistant to come 
from the ranks of organized labor. He will 
continue to serve as president of the ma- 
chinists while performing his new duties. 


Two Changes in AFL 


James C. Petrillo, president of the Amer- 
ican Federation of Musicians, AFL, was 
elected to the executive council of the AFL 
as thirteenth vice president at the midwinter 
meeting of the council in Miami. Mr. Pe- 
trillo has been president of the musicians’ 
union since 1940; this organization had a 
membership last year of 238,600. 


Another important personnel change in 
the AFL was the resignation of Joseph D. 
Keenan as director of Labor’s League for 
Political Education, the informational and 
educational segment of the AFL. A suc- 
cessor for Mr. Keenan has not yet been named. 


Senate Examines Rail Dispute 


Senator Murray, Montana, is chairman of 
the Senate Committee on Labor and Public 
Welfare which began a hearing February 22 
on the current dispute between the railway 
carriers and the railroad operating brother- 
hoods. The dispute, which originated in 
March, 1949, involves pay demands and 
changes in the operating rules. It began 
when conductors, trainmen and yardmen 
submitted demands for a reduction in work- 
ing hours to forty a week with pay for 
forty-eight hours. In turn, the railroads 
demanded changes in certain of the working 
rules, notably the interdivisional rule, which 
prevents a change of division points by the 
railroads without negotiation. 
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CURRENT LITERATURE 





in the Labor Field 





Keeping in Touch 


Communication Within Industry. Raymond 
W. Peters. Harper & Brothers, 51 East 
33rd Street, New York 16, New York. 1950. 
198 pages. $3. 


“Communication” as used in the title 
of this book means the effectiveness of a 
good relationship between employer and 
employee. It should be obvious that good 
communication is a necessary complement 
of good labor-management relations, but, 
on reading this book, it becomes apparent 
that the idea can do with investigation on 
the part of management as well as on the 
part of the employee. The author says: 
“What do employees really believe, need 
or fear? Are they properly informed on all 
matters upon which they must select courses 
of action? What do they really want most? 
The answers indicate misinformation, mis- 
understanding, and ignorance of management 
on the one side, and of employees on the 
other.” 


In the main, management seeks to in- 
crease productivity by the introduction of 
technological improvements, and this has 
proved to be successful. But industry’s 
cultural jag has increased considerably. 
Here, then, is a study of the problem of 
communicating thought—from worker to 
foreman, from foreman to supervisor, on up 
to the policymaking level, and _ back 
down again. 


The employee may make a complaint or 
a suggestion and by the time it gets to top 
management it has turned into an ill-tempered 
demand. Top management may formulate 
a policy, and it reaches the employee as a 
ruthless order completely different from 
the original. Whatever the cause, physical 
remoteness or narrow-mindedness, the trouble 
lies in faulty communication, 


The author is Head of Employee Rela- 
tions Research of Esso Standard Oil Com- 
pany. He gathered the material for his book 
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during a study of employer-employee com- 
munication conducted by his company as a 
basis for improving its own program. A 
wide area of business activity was covered 
and many competent people cooperated in 
furnishing information. Thus the book is 
basically a set of principles that will apply 
anywhere. 


An example of one way to cope with the 
problem is the method used by the Victor 
Adding Machine Company of Chicago. There 
is a program in that conmipany of interviews 
conducted by foremen on each employee’s 
birthday, and by a member of the person- 
nel department on his employment anniversary. 
During these interviews the employee is 
encouraged to discuss promotion, wages, sug- 
gestions and personal matters. All are free 
to ask for interviews with executives at 
any time. 

The author takes into account all possible 
phases of exchanging information in com- 
plicated “channelized” organizations. And 
the more complex the organization, of 
course, the more difficult it is for those at 
the top to know what is going on at the 
bottom. One of the most valuable facets 
of this book is a selection of methods actu- 
ally in use. In terms of these there is an 
evaluation of different media of communi- 
cation, written, visual and oral, and an 
outline of just what information should be 
communicated. 


Among Mr. Peters’ conclusions are these: 
Every work-group naturally wants to work 
toward a common goal. Human nature in 
supervisors and executives is just as posi- 
tive in its manifestations as it is in the rank 
and file. There is great communication 
value in status symbols (such as name on 
the door or telephone on the desk). Daily 
personal contact between the supervisor and 
the supervised is the best method of ex- 
changing information. The tools of good 
communication are available, but misinfor- 
mation; misunderstanding and _ traditional 
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philosophies on the part of both manage- 
ment and employees hamper the full use 
of these tools. The interdependence of good 
communication and job satisfaction is not 
generally realized. 


Suggestions include these: Use employee- 
attitude surveys for evaluating media. Use 
whatever “handling-of-people” skill is avail- 
able. Conduct opinion surveys. Establish 
counseling services. Write personal letters 
to employees. Develop policy manuals for 
supervisors. Use labor-management com- 
mittees. Enlist the aid of research facilities 
of colleges and universities. 


Record of a Useful Life 


A Segment of My Times. Joseph M. Pros- 
kauer. Farrar, Straus and Company, 53 
East 34th Street, New York 16, New York. 
1950. 270 pages. $3. 


This autobiography of a man who is still 
living is as interesting as any adventure 
story. Joseph Proskauer succeeds admirably 
in achieving what he sets out to do: to sub- 
ordinate himseif in a presentation of the 
times in which he happens to live. 


As an associate justice of the Supreme 
Court of New York, Appellate Division, 
from 1923 to 1930, the author actually 
“lived” history, cultural and sociological, in 
hearing the cases that came before him. 


On the personal level, this book is an 
excellent study of bigotry. Proskauer is a 
Jew, born in Mobile, Alabama; he went to 
New York to Columbia University, among 
the Yankees, to study liberal arts and law. 
The study of bigotry has two main directions. 


There is the author’s own experience with 
anti-Semitism. It started when his nose was 
bloodied as a “Christ-killer” when he started 
in public school in Mobile, and it progressed 
through and beyond/his being consulted in 
1922 on the question of a “quota” of Jewish 
students in Harvard University. In another 
direction, his close association with Alfred 
E. Smith in the presidential campaign of 
1928 produces for the reader a vivid picture 
of the anti-Catholic hysteria that played such 
an important part in the defeat of “The 
Happy Warrior.” 


The book is not a dry chronologue of 
events. It is a story of ideas and ideals; of 
progression within the framework of America. 
Apparently, there has always been in the 
author’s life some source of tension that 
served to emphasize his belief in the ultimate 
triumph of the individual. The infinite value 
of the individual seems to have been the 


236 


guiding light of Joseph Proskauer’s life. He 
was a Southerner among the Yankees at 
Columbia—and a Jew to boot. He recog- 
nized the artificial, but nonetheless vicious, 
barriers of bigotry, and he overcame them. 


Undoubtedly this accounts for his ener- 
getic participation in Al Smith's campaign 
and later in life, when he had returned to 
private practice, for his participation in the 
fight for the establishment of the State of 
Israel. 


The story of Counselor Proskauer in the 
United Nations Conference at San Fran- 
cisco, his corisultations with British leaders 
on the problem of Palestine, his many 
philanthropies in New York City and his 
climb from insignificance to importance take 
up a large part of this autobiography. But 
the real message is about America. From 
the international melting pot of Mobile came 
a highly respected lawyer, judge and leader. 
When a man has fought so hard against 
bigotry as this man has, he must be heard 
when he speaks. There is in this book the 
paradox of our way of life. The author says 
that bigotry rests on two things: the com- 
pensating mechanism of an inferiority com- 
plex to gratify that insensate desire of man 
to show superiority to somebody else; and 
“a fundamental American impulse toward 
a kind of level mediocrity, of standardiza- 
tion, of implicit assumption that every man 
in America must be a good deal like every 
other man and that we want no differences.” 
And the author has demonstrated by his 
own example that a man can do or be any- 
thing he wants, if he has the strength of 
character that is necessary. 


1950-1951 Statistics 


Facts and Figures on Government Finance, 
1950-1951. The Tax Foundation, 30 Rocke- 
feller Plaza, New York 20, New York. 


This sixth volume in the series of Facts 
and Figures, begun in 1941 by the Tax 
Foundation to make available the more im- 
portant current and historical statistics re- 
lating to the fiscal operations of federal, 
state and local government, now is a more 
timely source and reference book than ever 
before. With the present huge military 
obligations putting a strain on the country’s 
economy it is essential that there be “fiscal 
wisdom” guarding the nation’s resources. 
This edition, considerably expanded over 
former editions, includes separate sections 
on business, the nation’s economy, invest- 
ment and productivity, along with a more 
extensive treatment of particular expendi- 
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ture and tax data. Information contained 
in this booklet imparts a greater under- 
standing of vital fiscal facts and an ever- 
present interest in efficient government. 


Today as Yesterday 


The Law. Frederic Bastiat. The Foun- 
dation for Economic Education, Inc., 
Irvington-on-Hudson, New York. 1950. 75 
pages. Four copies for $2; larger quantities 
at proportionally reduced prices. 


The intriguing thing about this booklet 
is that it was written 100 years ago by a 
French economist, statesman and author. 
It is a dissertation on socialism. The eco- 
nomic and political conditions in France 
100 years ago—France was rapidly turning 
to socialism— were the raison d’étre for Bas- 
tiat’s excellent and logical analysis of the 
despairs of socialism, and the parallel of 
our present conditions in America to those 
in France 100 years ago is the raison d’Ztre 
for the publication of this book by the 
Foundation for Economic Education. 


The thesis of the booklet is that the se- 
ductive lures of socialism are accepted by the 
people and put into operation by govern- 
ments because law (organized justice) is 
perverted into legalized plunder (organized 
injustice). 

The following is quoted: 


“And, in all sincerity, can anything more 
than the absence of plunder be required of 
the law? Can the law—which necessarily 
requires the use of force—rationally be used 
for anything except protecting the rights 
of everyone? I defy anyone to extend it 
beyond this purpose without perverting it 
and, consequently, turning might against 
right. This is the most fatal and most 
illogical social perversion that can possibly 
be imagined. It must be admitted that the 
true solution—so long searched for in the 
area of social relationships—is contained in 
these simple words: Law is organized justice. 


“Now this must be said: When justice 
is organized by law—that is, by force—this 
excludes the idea of using law (force) to 
organize any human activity whatever, 
whether it be labor, charity, agriculture, 
commerce, industry, education, art, or re- 
ligion. The organizing by law of any one 
of these would inevitably destroy the es- 
sential organization—justice. For truly, how 
can we imagine force being used against 
the liberty of citizens without it also being 
used against justice, and thus acting against 
its proper purpose ? 
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“Here I encounter the most popular fal- 
lacy of our times, It is not considered suf- 
ficient that the law should be just; it must 
be philanthropic. Nor is it sufficient that 
the law should guarantee to every citizen 
the free and inoffensive use of his faculties 
for physical, intellectual, and moral self- 
improvement. Instead, it is demanded that 
the law should directly extend welfare, edu- 
cation, and morality throughout the nation. 


“This is the seductive lure of socialism. 
And I repeat again: These two uses of 
the law are in direct contradiction to each 
other. We must choose between them. A 
citizen cannot at the same time be free and 
not free... . 


“Mr. de Lamartine once wrote to me 
thusly: ‘Your doctrine is only the half of 
my program. You have stopped at liberty; 
I go on to fraternity.’ I answered him: 
‘The second half of your program will de- 
stroy the first’. 


“In fact, it is impossible for me to sepa- 
rate the word fraternity from the word 
voluntary. I cannot possibly understand 
how fraternity can be legally enforced with- 
out liberty being legally destroyed, and thus 
justice being /egally trampled underfoot. 


“Legal plunder has two roots: One of 
them, as I have said before, is in human 
greed; the other is in false philanthropy. .. . 


“The sincerity of those who advocate 
protectionism, socialism, and communism is 
not here questioned. Any writer who would 
do that must be influenced by a political, 
spirit or a political fear. It is to be pointed 
out. however, that protectionism, socialism, 
and communism are basically the same 
plant in three different stages of its growth. 
All that can be said is that legal plunder 
is more visible in communism because it 
is complete plunder; and in protectionism 
because the plunder is limited to specific 
groups and industries. Thus it follows that, 
of the three systems, socialism is the vaguest, 
the most indecisive, and, consequently, the 
most sincere stage of development.” 


ARTICLES 


From State Regulation to Government 
Control . . . Problems arising out of the 
conflicting jurisdictions of the national gov- 
ernment and the states in regulation of 
labor relations are discussed by the authors. 
They argue for a large measure of exclu- 
sive authority for the government, with 
broad administrative power for the Na- 
tional Labor Relations Board and a sub- 
stantial area for improvement of the law by 
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Congress.—Cox and Seidman, “Federalism 
and Labor Relations,” Harvard Law Review, 
December, 1950. 


“Peaceful Picketing” and the Constitution 

. . How are the Gazzam, Hughes and 
Hanke decisions of May 8, 1950, going to 
influence other cases where aatipicketing 
injunctions are in contention? When 
may picketing be enjoined? What of the 
no-man’s land between the indiscriminate ban 
and the permissible injunction?—Fraenkel, 
“Peaceful Picketing—Constitutionally Pro- 
tected?” University of Pennsylvania Law 
Review, October, 1950. 


As Union Welfare Benefits Grow, So Do 
Tax Problems .. . “When the cost of 
living . turned downward in October, 
1948, it became more difficult for unions 
to justify wage-increase demands. ; 
At the same time, the National Labor Rela- 
tions Board and the courts were establish- 
ing the legal right of unions to bargain 
with respect to social insurance.” The 
_ author cites these causes in his study of the 
effects of “fringe benefits” on federal taxa- 
tion of employers.—Gordon, “Tax Effects 
of Union Welfare Funds,” Tax Law Re- 
view, November, 1950. 


Taxes and Management Decisions . . . 
The important influence of taxation upon 
thinking and efforts of management is dis- 
cussed. The author, one-time chairman of 
the Oklahoma State Board of Accountancy, 
slants his article in the direction of small- 
scale oil and gas production.—Williams, 
“The Effect of Taxes on Management 
Decisions,” Oklahoma Law Review, Novem- 
ber, 1950. 


Electrical Age—and Its Problems .. . 
Injuries arising from production and use of 
electricity are frequent. Some cases are due 
to negligence on the part of electric com- 
panies, some due to negligence of the injured 


individuals and some would appear to “just 
happen.” Pennsylvania standards for estab- 
lishing liability are the basis for this article, 
which discusses numerous aspects of the 
problem.—Challener, “Injuries Incident to 
the Production and Use of Electricity in Penn- 
sylvania,” Temple Law Quarterly, July, 1950. 


Three Short Years . . . Three years in 
the life of a federal statute is but a short 
time. Senator Pat McCarran reviews the 
history of the Administrative Procedure 
Act and predicts a slow case-by-case prog- 
ress to its full application—McCarran, 
“Three Years of the Federal Administrative 
Procedure Act—A Study in Legislation,” 
Georgetown Law Journal, May, 1950. 


But “Time and the World Are Ever in 
Flight” . . . An eminent jurist reminds 
us that not only “if we are to stand before 
the world as an example of the things 
which we preach and for which we fight, it 
behooves us to make sure that what we 
offer as a charter for government 
is workable, feasible and efficient to the 
ends of justice under law,” but a public 
disgusted with our adjudicatory processes 
will settle for nothing less than speedy 
improvement of procedure.—Murrah, “Pro- 
cedural Law Improvement Processes,” 
Journal of the Bar Association of the State 
of Kansas, May, 1950. 


From Private Ownership to State Control 
. . « The “planned state of Britain” is ex- 
amined by a University of Chicago professor 
of political science. He attributes the speed 
at which the transition has taken place to 
the facts that England has no Bill of Rights 
in a constitution, no distinguishable consti- 
tutional law and no special form of rigid 
amending clause.—Finer, “Some Observa- 
tions on the Relationship of Law and Plan- 
ning in the Planned State of Britain,” Miami 
Law Quarterly, April, 1950. 
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bers from using a numerical designation 
(“Local 301”) originally appropriated by a 
UE local operating in the same area.” A 
similar result has been reached by the fed- 
eral district court in Connecticut.” 

As might have been expected, the courts 
have awarded rights to checked-off funds 


held by employers largely in accordance 
with the decisions concerning ‘rights to 
transfer funds. The problems have been 
materially complicated by a number of 
suits in which employees have sought to 
regain for themselves, after seceding from 
UE, funds which their employers had checked 





n Fitzgerald v. Kriss, 17 LABOR CASES { 65,550 
(DC N. Y., 1950). 
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2 Fitzgerald v. Santoianni, 18 LABOR CASES 


{ 65,717 (1950). 
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off in favor of UE locals pursuant to writ- 
ten authorizations by the employees. On 
the whole, the courts have denied such 
claims by employees, although they have 
noted that in the future the employees are 
free, under the Taft-Hartley Act, to revoke 
such authorizations.” 


| Bed sass“ the most important question 
raised by the CIO-UE controversy, in 
terms of long-run labor relations issues, 
concerns future! collective bargaining, or at 
any rate the administration of existing col- 
lective agreements. This is a problem, for 
the most part, which only the National La- 
bor Relations Board can settle, in its repre- 
sentation and unfair practice proceedings.” 
The courts have neither the legal authority 
nor the machinery for dealing with this 
problem. The Board has made a substan- 
tial start in disposing of the cases; where 
appropriate, it has relaxed rules which would 
have prevented certification of newly formed 
IUE locals.” For the Board the question is 
mainly one of insuring that the union de- 
sired by a majority of employees in the 
appropriate bargaining unit is certified as 
exclusive bargaining representative. As the 
Board has often noted, in many connections, 
the public interest in stability in labor rela- 
tions cannot be given such weight that it 
will result in fastening upon employees un- 
wanted representatives. 


The same policy considerations have no 
doubt affected the courts, although the prob- 
lem faced by the courts is in some ways 
essentially different from that faced by the 
Board. For the most part, the courts are 
concerned with the task of giving due legal 
protection to existing property rights. Their 
job, to state it briefly, is one of avoiding, 
if possible, the expropriation of union mem- 
bers. Local union funds come predominantly 
from one source—contributions by the mem- 
bers in the form of dues, fines, assessments, 
etc. Further, these funds come from all the 
members, not merely a “loyal” minority or 
a seceding majority. If the ordinary rules 
of property law were followed, it would 
seem that the only proper disposition a court 
can make is to apportion the funds among 
all the members on a per capita basis, un- 


less through contract, formal or construc- 
tive, the members have somehow given up 
their rights in the union funds. But the 
common law has long been opposed to 
“forfeitures,” and this opposition has been 
reflected in many union-disaffiliation cases, 
including the noteworthy, recent decision of 
the New Jersey court in Herker v. McKis- 
sock.” Hence the policy favoring per cap- 
ita distribution maintains considerable strength. 
Yet the disposition of property rights by 
the courts and of bargaining rights by the 
NLRB remains to be integrated. If one 
group in a strife-ridden local is to have 
bargaining rights, there is much to be said 
for giving to that group, intact, all the funds 
of the local; otherwise, its bargaining func- 
tions may be substantially impaired. There 
is, however, much to be said against this 
kind of disposition. Besides expropriating 
the minority, such a disposition may unduly 
influence the choice of bargaining repre- 
sentative. It seems reasonable to suppose 
that the vote of some members will be in- 
fluenced by their judgment as to the dispo- 
sition of the local funds. 


HREE ALTERNATIVES suggest 

themselves. One might be to make an 
immediate per capita distribution when a 
court determines that a local has the right 
to disband or disaffiliate. The second would 
be to impound the local funds, pending an 
NLRB election to determine the employee 
choice of representation, with funds there- 
after distributed (a) per capita among those 
former members who do not wish to affili- 
ate with the new representative, and (b) 
the remainder vested in the newly formed 
local union. The third is simply to permit 
a majority of the members of the old local 
to decide what is to be done with the funds. 


Variations of these alternatives are 
parent, as are objections to each of these 
alternatives. The task of judges and of in- 
terested persons would seem to be, how- 
ever, to explore the possibilities offered by 
these alternatives and their variations, with 
labor relations policy and traditional no- 
tions of property rights as the dominant 
considerations. 


ap- 





1% See Zaleski v. Local 401, 18 LABOR CASES 
1 65,995 (N. J. Super. Ct., App. Div., 1950); 
Westinghouse Electric Corporation v. UE, 18 
LABOR CASES { 65,948 (DC Pa., 1950); General 
Electric Company v. Emspak, 18 LABOR CASES 
{ 65,914 (DCN. Y., 1950). 

See ‘The Legal Consequences of Labor 
Union Schisms,'’ 63 Harvard Law Review 1413 
(1950). 
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1% Note cited, footnote 14. 

#19 LABOR CASES { 66,018 (N. J. Super. Ct., 
App. Div., 1950); see also International Union 
of United Brewery Workers v. Becherer, 16 
LABOR CASES { 65,278 (N. J. Super. Ct., App. 
Div., 1949). 











TAXES—tThe Tax Magazine 


*% This magazine is published to promote sound 
thought in economic, legal and accounting 
principles related to all federal and state taxa- 
tion. . . . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. . . . 
The editorial policy is to allow frank discus- 
sion of tax issues. Subscription rate—$6 for 
12 monthly issues. Write for sample copy. 
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Food Drug Cosmetic Law Journal 


x Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
of law. Each issue presents signed articles— 
by specialists, public officials, and other au- 
thorities—on legal problems invoived in the 
preparation, packaging, labeling, storage, and 
distribution of foods, with respect to nutrition, 
health, and the general public welfare, in ad- 
dition to notes on legislative, administrative 
and judicial developments. Issued monthly; 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. 











Insurance Law Journal 


% Month after month, this helpful magazine 
presents timely articles on pertinent subjects 
of insurance law, digests of recent decisions, 
comments on pending legislation, rulings of 
state commissioners and attorneys general, 
and other features reflecting the changing 
scene of insurance law. The Journal is edited 
exclusively for insurance law men, by insur- 
ance law men. Emphasis is on the insurance 
law fields of Life, Health and Accident, Fire 
and Casualty, Automobile, and Negligence. 
Issued monthly ; subscription rate—$10 a year, 
including a handsome binder for permanent 
filing of each monthly issue for a year. Send 
for a sample copy. 
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A LOOK BACK 


—te March 14, 1912 


ry 

l HE POPULATION of Lawrence, 
Massachusetts, in 1912 consisted primarily of first-generation 
Americans who were employed in the textile mills, working 
fifty-six hours a week and making on the average about $8.75. 
Because of the low wage rates almost every family had at least 
two wage earners—fifty per cent of the children between four- 
teen and eighteen were employed. Even then, no one lived 
lavishly—malnutrition and premature death were common; the 
absentee rates at the mills were high; housing was predomi- 
nantly of the tenement type. 


Qn JANUARY 11, 1912, a state law 
went into effect cutting the maximum workweek for women 
and children from fifty-six to fifty-four hours. Since most 
textile workers were women and children, the operators low- 
ered everyone’s workweek, with a corresponding reduction in 
pay. This wage decrease became the keystone for a demand 
for reform. Under the leadership of the Industrial Workers 
of the World, the unskilled mill workers went on strike, de- 
manding a fifteen per cent raise, abolition of the premium 
system (an increased output incentive system), double time for 
overtime and reinstatement of all strikers. 


The strike was characterized by violence, rioting, police 
brutality and the calling in of the militia. Not only did the 
strikers have to contend with the ordinary rigors of a strike, 
but their fellow skilled workers (members of craft unions) 
refused to join them and openly criticized both the motives 
and methods of the IWW. Because of the depletion of relief 
facilities, and as a publicity measure, strikers’ children were 
sent to other cities to the homes of friends and sympathizers. 
The number of sympathizers grew constantly, and Congress 
even stepped in and investigated the strike when some children 
were beaten up and taken off to the work farm for trying to 
leave the city. 


“ 

I INALLY, after several tries, the ob- 
erators devised a plan which was satisfactory to the workers. 
The strikers returned to work—with raises ranging from five 
to twenty-five per cent (the greatest increases going to the 
lowest paid), time and a fourth for overtime, and a modified 
premium system. The benefits achieved by the uprising were 
extended to from 175,000 to 250.000 textile workers in the 
New England area. 


























